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CC. Zarier 
there anv other law enforcement officers 
with you? 
A Mo. 
Q Any other lawvers there? 
JO. 
You were alone, riaht? 
Rignt. 
What did you tell Talia, sir, Agent Talia? 
A T Aon't know. T don't remember. Because 
I remembered that Flinore Cordero had a motion in and I 
would imagine that was what it was about, and I called up 
and he asked me if T was telling the truth then -- T don't 
remember. 
THE COURT: You don't recall how you answered 
that question? 
mp WITNESS: I Aon't even remember what type 
of a conversation it was, what it was ahout. 
MP, PATTISON: Way I have this FRI revort 
marked, 
TRE CLERK: So marker as Respondent's 
Exhibit A for identification. 


(So marked.) 


‘BEST COPY AVAABLE 
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m, Saher - cross 115 
8 T would as* vou to read this avietly to your- 

self and ask you whether it would actually freshen your 
present recollection of what you tol4 Special Agent Talia 
on Necember 19, 1974 (handing) . 

(Pause, ) 

YT Aon't know if that's what T said. | 

TIE courT: The question is whether that | 


refreshes your recollection. 


THE WITNESS - Yes, I remember calling him. 
TE COURT: Ac to what you saie to Agent Talia, 


that is the question. 


THR WITNESS: Yes, I know we discuseed Flino 


And he asked wre if T was telling the truth at 
that trial. 


And what @i? von tell him then, 


I don't remerher. 

THE Compr - Noes that help you refresh your 
recollection? 

THE WITNESS: riji -- 

THR COMTRT: Read it again 

THE wrTyEce - " ), It doesn't, T Aon't know 
if —§ gaid this to him or ont. 


Q Miqht you have? 


©, Zaher - cross 
T might have, yes. 
a) Yon miqht have told Talia that your evidence 
testimony at the Pranzese trial was true: is that right? 
A Yes. 
9 But you micht not have? 
Pight. Well, T wouldn't have told him TI 
was lyina. 
THE COURT: What is your best recollection? 
TRE WITNESS: That's what T told him. 
That you ait affirm your testimony, the 
testimony that you gave at the trial; is that right? 
A Yes. 
9 And that this FRI 392 is in fact accurate, 
is that right, sir? 
a Like T sai7?, T dAon't reremher. T have 
no recollection. If this is what the FRI agent says, yes. 
THE COURT: “No, it 's what you recall. 
TRE WITNFSS: Your Honor, I cannot remember 
a conversation over a phone over a year ago. 
THE COURT: You remembered conversations 
you had in prison, didn't you? 
THE WITNESS: Yes. 
Or sore years ago. 


COMTRT - “en years ago, 


| 
| 


er, Zaher - cross 
T might have, yes. 
Yon miqht have told Talia that your evidence 
testimony at the Pranzese trial was true: is that right? 
Yes, 
But you micht not have? 
Pight. Wall, YT wouldn't have told him I 
was lyina. 
THE COURT: What is your best recollection? 
TRH WITNESS: That's what T told him. 
9 That you dit affirm your testimony, the 
testimony that you gave at the trial: is that right? 
Yes. 
And that this FRI 392 is in fact accurate, 
that right, sir? 
a ike I sa I con't reremher. Tf have 
no recollection. If this is what the FRI agent says, yes. 


THE COURT: it 's what you recall. 


TRE WITNFPSS: Your Honor, I cannot remember 


a conversation over a phone over a year ago. 
THE COURT: You remembered conversations 
you had in prison, didn't you? 
WITNESS: Yes. 


OF 8OMre years ago. 


COURT: ‘Ten years aqo. 


Cc, Zaher - cross 

But I framed a man, your Honor, T framed four 
people. This is not -- that is something to remember, 
your Honor. Not a phone call to an FRI agent. 

THE COURT: How many phone calls have you 
gotten from FBI agents before this one? 

THE WITNFSS: Several. 

They even call me up on the job. 

THE COURT: Do you remember any of the conver- 
sations you had? 

TRE WITNESS: No. 

THE COURT: Nid any other phone calis ask 
you to confirm testimony that you had given at the 
trial? 


THE WITNESS: Yes, one other time. When 


| 
} 
J 
| 
| 
| 
| 
| 
| 
j 
| 
i 
| 


Tony Polisi got a reversal. 


THE COURT: What did you say about the testimony 

THE WITNESS: ‘They didn't ask me about the | 
testimony. 

THE COURT: T'm asking you whether any other 
agent called you and asked you to confirm the testimo 


you gave at the Franzese trial, besides the letter. 


TRE WITNESS: No. 
BY MR. PATTISON: 


"aher - eross 
the only phone call that you have had | 
years, sir? 
Yes, 
The only one? 
another one when “r., Polisi aot 
reversal 
2) When was that, sir? 
= 


CT fon't remerter, T Aon't know. 


That was 1979, sir, wasn't it? 


Five years aqo, at least. 

So in the past five vears, had vou had any 
other calis? 

No. 

Sir, didn't you just sav that one of the reason 


that you cannot recollect this was because there were 
| 


' 
i 


many of ther and it doesn't stand ont in your mind? 
No, IT didn't mean it that way. 


What did you mean, sir? 


from the FRT agents. 


That was five or some years, sir? 


| 
| 
| 
Tat I already receive? rore -- other calls | 
1 


No. 


You haven't received any in the past five years), 


now, you 


the only one. 


Lis is the 


The only one. 


at the tire that you made this call 
that you were alone, riqht? 
Yes. 


RS soon as you saw the note you Jien't 


pick up the phone and call, dai? you, sir? 


was there? 


right? 


a 


important"? 


"ID : 


You didn't feel that you had to? 


I AiAn't want to dqet involved. 


You Aaian't feel that there was any urcgeney, 


next dav agents cidn't come to your home, 
No. 
Nid anyhodv else call you at home? 
No, hecause I work. 


Saying, "Please answer this notes, very 


No, 


The day after that did any agents, police 


Cy. Zaner cross: 
officers, anyhodyv, contact vor nrqe 
answer to this note? 

Mo. 

Tt was voluntary on your own part? 

No, they never -- 

Wasn't it, six? 

No. They only contacte? re once. 

What I mean is, your makina of the phone 

in fact a voluntary act? 

Yes, 

No one sat. in the room vith vou? 

No, 

Threatened you in any way? 

No. 

Intimidated you? 

ND. 

THE CcouPpT: ‘id you talk to your wife about 
this letter when you got it? 

THR WITNESS: You mean the note, your Fonor? 

THE courT: The letter that you got from 

Special Agent Putz. 


THE WITNESS: IT never got a letter -- oh, yes. 


He left me agents’ note, call this rpwmber. 


THN COTIRT™- The note, did you talk to your 


wife ahout it? 


TIE WITNESS: Yes, Ana she 


and T called, 


Rut ahout four or five davs rvassed hefore 
you calle?: isn't *hat correct? 

Yec, 

There weren't any Teceral charaes pending 
aqainst you then, sir, were there? 


No, 


12/19 of last year? 


Yere there any local charoers nendina against 


State charces? 
No 
‘ * 


Nie you vlan to -- did you think that there 


was a chance that you miaht be arrested on any Federal 


charges or any local c! ; last year? 


You weren't facina a sentence, riqht? 


~ 5 Sie) 


o You weren't tryino to aqet a break from any 


. Law enforcement agency, sir? 
| 
5 . — | 
. Fere you? 
‘ r No. 
| 
8 < ; 
MD, PATTISON: TI Aort have any other questions, 
a aks bel TIDT mm $i au 
THE COURT: iv Fifn't you say to Special 
10 Agent Talia, "I lied at the trial"? 
lI Why didn't you tell hir that? 


THe WITNESS: RFecause he must have asked me. 


to 


We asked -~- hecause 19re was recanting the 


testimony, and at that time, your Fonor, T 7iAan't -- | 


_ THE COMTRT: Youldn't that have been helpful 


to tue defendant Franzese, to say that? 


| 
i THT WITNESS - Tt would have. 


18 TIF COUPT: You wanted to help Franzese all 


these years, didn't you? 


ad TIF WITNFSS: Yes, 


“Youldan't that have heen the 


THE CONPT: 


opportunity? 


THR WITNESS: T would have heen tind of 


| Scared to tell it to the FRI aaent, to he completely 


truthful, T wou).? have Beared to tell it to him, 


cross 
‘hy dia you not call the aqent? 


Recause JT -iAan't want ther to bother me 


Five or some davs have passed since this 
note, right, ana- 

T diAan't want ther to hother me on my job, 
they already came on my joh hefore. 

0 That was pricr to the note? 

That's the reason why TIT called them four or 
five days later, i ri “hat Putz flew in from Miami 
and Mr, Thatcher flew from some other place and they 
wanted to see me, 

In those four or five days which elansed 

he receipt, no one visited vou at work? 

Night. 

No one calleée your 

NO, 

You had wanted to help Franzese seven years 

right? 


Yes, 


But you didn't tell the agents,"I lied at 


the trisl," ‘jid you? 


fact, you Aian™t even tear 


~p the note and not make 


Right. 


You took the affirmative 


Right. 
Recause he care there and vrote a letter and 


he wanted me to call him ane that's what IT aid. I wouldn't 


tear up the note. “hy should 1 tf Pp the note? 
THE COURT: Prior to the time that you went 
to Mr. Votto's office, ane tried to get a lawyer 
to take vour case, iad any lawyer representing 
Mr, Franzese or anvone else representing Yr. Franzese 
contacted you or your wife? 


THE WITHESS - lobody ever contacted me, 


your ~.-nor,and I'm listed in the Queens dictionary 


(sic). “hey contacted m wife. 

MIP CONRT: Sen? 

THE WEINPSS- | Agn’t know, your Hanor, £ 
think it was ahout a year ago. 


Flinore contacted my wife. 


CONPT: Anyone else? 
TPE WITNESS: No 
THF COURT: As far as you know? 


TH VITHESS - ’ell, ®inore contacted my wife 


C. Zaher - crose 125 


and she made a meeting with Flinore and Michael 
Franzese was at the meeting. 
Q What did you hear about this? 

Ahout the meetina? 


Q Yes, 


A They were askind ahout the ltter. Michael 


Franseze wanted to -- he heard about the letter and he said, 
"T'd be very arateful if you would turn it over to me." 
And he mentioned sorething ahout he would give us 
$10,099, this is what she told me. 
9 So the subject came up? 
A Money? 
Yes. 
Yes. 
She says if she has the letter, she would 
take the time ont and look for it, my father would he 
very grateful and he would, vou know -- 
9) Ye would what? 
He wouldn't. “Michael would give her 19,900, 
This is what she told me, 
Q This is for the trouble of taking the time 
to find the letter? 
Right. 


$10,990? 


Yes, 

THE: COURT: You say that is the sote and 
only time anyone has ever contacted you -- 

THE WITWESS: They didn't contact me, they 
contacted my wife. 

THE COURT: Or your wife? 

THE WEINTSS: Yes, your Fonor. 

THF COURT: With reference to any testimony 
that you gave at the trial, riqht? 

THE WITNESS: Yes, your Honor. 

They never contacted me. 

THE COURT: All right. And that, to your 
knowledge, is the only time anyone contacted your 
wife , too: 

THY WITNESS: Yes, the only time. 

YY What about “linore Cordero, was she 


promised money? 


A Oh, yes. She told me a whole bunch of things, 


T seen her with mv wife, you know, she was makina Cemands 
on her for money. 
THE COURT: On your wife? 
THE WITNPSS: No. on the Franzese family. 
For what, sir? 


wanted money for her troubles. 


Cf. Zaner - cross 
To Ado what, what did she want money for? 
Well, to tell the truth, you know, to go back 
court and to tell the truth. 
Make a motion? 
motion and tell the truth. 


nlitimately made the motion? 


Q She said that she wouldn't do that until 
and unless she was paid, wasn't that a fact, sir? 

Well, she never told me that, but what I 
heard, sir. She wanted money. She nestered€ the family 
night and day. 

THF COURT: To aet it straight, it wasn't 

Flinore Cordero that made the motion, the defendant 
Franzose made a motion based on -- 

WR. PATTISON: Her affidavit formed the 
basis for the motion. 

THR WITNESS: I already had to drive over to 
her house and hrina over food hecause she was saying 
that she quit her joh and they promised her that 
and then T know they helped her out in certain things, 


which she told me, to move and stuff like that, 


and they took her furniture out of storage and stuff 


like that, and they helped her to an extent. 
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Cc. Zaher - cross 128 
Q So she did get some money and material’ 
benefits for the affidavit that she siqned? 
A That's what she told me. 
Q And swore to, right? 
A That's what she told me. 
THE COURT: Nid the defendant Fotere 
contact you? 
THE WITNESS: I don't know him. 
THE COURT: Did you ever meet former Assistant 
Attorney Michael Gillen since the Aate of the trial? 
THE WITNESS: Yes, I went to his office 
on Madison Square Garden many, many years ago, just 
to talk to him, 
That was about Life magazine. 
What did you tell him? 
“ike Gillen? 
2 Yes. 
A We didn't discuss nothing ahout the case. 
I'm talking about in 1969 when I care out and I wanted 
to sue Life magazine and I asked, you know, I was trying 
to get some legal -- 
2) 1969? 
x Yeah. 
Q Was this before you.went to see Mr. Edelbaum 


or after? 


| 
| 
| 
| 
| 


270a 
C. Zaher - cross 129 
A Before. It must have been the week I came 
out of jail, a couple of weeks after. It was before I seen 
Edelbaum. 
Q Before you went to see Mr. Edelbaum? 
A Yes. 
Q Did you go and tell Gillen that you wanted 
to help Sonny Franzese out? 
A No. 
Did you ever tell him that? 
A No. | 
THE COURT: You had a pretty good ae 
with Mr. Gillen, didn't you? | 
THE WITNFSS: Yes, As close as a relationship 
can go aS a prosecutor and a witness. That type, | 
You °..10¥. | 
THE COURT: hidn't you feel that you could | 
| 
confide in him that you lied? 
WITNESS: No. 
COURT: No? 
WITNESS: No, 


THE COURT: Did you want to retain him as your 


THE WITNESS: fT think he's a good lawyer, 


Mr. Gillen. 


Pi 


C. Zaher - cross 139 
COUPT: Nid you want to retain him? 
> WITNESS: Yes. 
>, COURT: To sue Tife macazine? 
> WITNESS: Yes. 
What did you plan to sue Life for, sir? 
tT didn't sign -- 
Did you have any monetary amount in mind? 
A Yes. 
That you asked for? 
What? 
A Well, I was asking him if I could sue because 
I didn't sign nothing. They took pictures of me, they -- yo 
know, there was a writer and a photographer every day we 


went to court in preparations, taking pictures of us, taking 


down all -- and they introduced me to this guy as an assis 


| 
Pistrict Attorney and he was a writer, that auy James Mills.) 


Q So what did you want to sue Life for? 
What amount of money cid you feel that you were harmed 
by this? 


A I was harmed -- whatever myattorney would 
tell me, ten million,, five million, five dollars, whatever. 
TI was going to him for advice and if he 
would take the case, 


Q Anything that you could get? 
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C. Zaher - cross 131 
A Anything that I could get . Because they 
made a promise and they broke it. 

THE COURT: Life made a promise? 

THE WITNESS: Well, not Life himself, I 
didn't know -- like Tf said, I didn't know -- I 
knew this guy who was the photographer, Rob 
Peterson, right. 

THE COURT: He made the promise? 

THF WITNESS: No, but James Mills -- first 
of all -- 

THE COURT: What promise did Mills make? 


WITNESS: That they would give us money 


7 COURT: For your story? 
| WITNESS: No, they were taking down 
notes and stuff like that, and they asked us a 
few questions, yes. They promised us money, right. 
THE COURT: Wre you ready to turn this story 
over to Life? 
THE WITNESS: No. Like I said, your Honor, 


they were -- while I was heing questiored, we gave 


permission for them to sit there and they sat there 


and took down notes. 


THE COURT: Well, did it involve the same facts 
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>. Zaher - cross 132 
and transactions and crimes that you later testified 
to? 
THE WITNESS: Yes. And they took pictures 
of me, I let them take pictures cf First of 
all, like I said, I was introducea 
James Mills as an Assistant Dist 
and then all of a sudden TI find out he's a. ({ter. 
I didn't want no writers -- 
THE COURT: Nid the story that you were ready 
to give them implicate the defendant Franzese? 
THE WITNESS: Yes. We didn't -- I didn't 
talk to him like this. As I was talking to ~ 
Q This was the murder trial, let's get that 
straight, not the trial here, is that right? 
A Oh, no, the murder trial. And Rob Peterson 
promised us a thousand dollars for signing a release to 
our pictures and I got nothing. 
When I got home I -= I see James Mills 
and Bob Peterson and “r. Gillen says that there isn't really 
nothing you can sre about, and I went there and they 
gave me $500, Life magazine. 
Q This book, dic you ever see it, sir, the book? 
A What book? 


Q The book that James Mills worte? 


Cc. Zaher - eross 


"The Prosecutor"? 

Yes. 

You are in that hook , riqht? 

Yes. That wasn't pertainina to that, but that 
price. See, T thought it was just -- 7 never knew there was 
qoing to he a hook written about it, nothing like that. 


They pulled the wool over all of our eyes. 


Q So when you found out that there was a book 


written -- 
IT Aldn't say nothina, Just about the magazine 

When the hook was written, I cidn't contact him, didn't 
know -- do nothing. 

9 But then there was another magazine article? 

A No, when it first came out. This happened 
feptesher 1967. 

IT was released -- no, '68, September '68, 

or Auaust Life magazine came out, T was released Necemher 
2nd, 1968 and T contacted them right after I came out. 
And the book came out mavhe a year after that or two 
years, 30 I never called up, Mr. “ills, Mr. Gillen or no- 
body when the book came out, just when T first care home, 
I wanted the money they promised me. 


9) Yes, 


C. Zaher - cross 
And that's it. 
Q And part of what the note that they took 
said -- they took notes about what you said in court, right? 
A Yes, they dic, 
Q And you are saying now that what you said 
in court was a lie, ridht? 


Yes, 


So their notes were in fact lies, wrong, right? 


Yes. 

MR, PALLOCY: Ohjection, your Honor, the 
notes were an accurate reproduction of what the 
witness was sayina. 

THF COURT: Overruled. JT will allow it. 

So what Aid von det paie then for these notes, 

did you say? 
Right. You are missing the whole misinter- 
pretation. T was promised by Bob Peterson, a photographer, 


$5009 for my picture -- a thousand dollars for my 


cive me the thousand dollars when my picture was taken, 


picture in Life magazine. T said yes, he recanted, didn't 
| 


When Icame home, I went to life and they gave 


When the hook came ont, T wasn't paid for 


that, nothing like that. 
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eo. Vaher ~ cross 135 
When you vent to see Tob “ills, when vou went 
to see the man that took t'e shots, ait you tell ther,"You 
know, the entire article is wrong, what T sai@t was a lie"? 
A, No. 
9 How soon with reference to your visit to see 
Mr, “Aelbaum aid this occur. vas this before or after 
you vent to see Mr. Fdelhaum? 
A Tt could be before or after, hut it happened 
around the same time, not too lonc, T would say within 
a month or two months. 
THE COURT: Did you realize when you went 
Vifethat it might *ave been worth more roney 
telling V.ife that vour testimony was a lie than 
that it was the truth? 


THT WITNPSS: T wasn't interested? in the 


money. YT was interested in this quy that voulled 


the wall over my eyes, rromised me something and T 
wanted it, that's all. 
Q “onev? 
That's right. TI came ont of jail with 
$59, Pight,. 
RPight? 


Okay. 


You sail von sent a second letter to 


C, Zaher - cross 


Thomas Mattio? 


A 


Q 


gave it to ry 
Q 


A 


Yes, 

Do you have that letter? 

No, 

How did you send it to him? 

Same way as the first one. In Yanbury, 
wife. 

Noes your wife have it? 

No, she »urnt it. 

pid you ask her? 

No. 


THE COURT: You are sure your wife burnt 


Exhibit -- 


Q 


a“ 


Your wife said that she had burnt Fxhibit 


No. 3 here, -- 


A 


Q 


A 


the other one. 


about? 


That's right. 
-- right? 


And you know that that isn't true, right? 


She saic instead of burning that one she burnt | 


What did the other one say? 
I don't know, your Honor -- Mr. Pattison. 


No you have any idea what it might have been 


Yaufman - Aairect 
custodial influence. 

TH WITNESS: Yes, 

THF COURT: No, this simmle fact. Youval’ 
into the same room, under all the sare conditions, 
and the subject is told, "Hired by your lawyer.” 

no you think there is a different reaction 
then when you valked into that room under exact}; 
the same conditions and said "T'm coina to cive 
you a test. T am ervloved by the Pictrict *ttornr-y, 
of the Itnited States Attorney.” 

™o you think his reaction is any @ifferent” 

TIE WITNESS: There shouldn't Se. There 
might be a small difference, but i* the Nistrict 


Attorney as examiner is a good evariner, he thouls 


nut his subject at ease and he should convince 


2 anbject he's running an accurate tes*. 


THE COMRT : One more thing. 

Noes fatigue -- is faticue reflecte’ in any 
way in the reaction? 

THR WITIFSS: Well, T would say no. Nowever, 
one of our rules is you don't test a subject who 
is tired or gone throudh an extensive interroaatior 


all day lone. 


THE COURT: Ta the cooreration of the 


Yaufman - Airect 
Aefencant an element? 

TIF WITNESS: Essentially. 

THE COUPT: One fellow doesn't tant 

THE WITNESS: You can't do it. 

™HE COURT: te has to vant to co it? 

TUF WITNESS: We must consent. 

THe COURT: Wore than consent, Aoes he save to 
want to do it? 

HE WKTNpSss- TF he -- 

™HPE COURT: Consent coulda be civen arutinaly 
only hecause you have to. 

THE WITNESS > Piqht. 

Tf an individual resists the test and moves 
ana aoes certain things, we could coneclinde that he 
is Aoing it to be evasive. 

THE COURT: Subject *% has never been teste? 


hefore: Subject RP has heen tested ter times. 
> 


No you think that someone can aet used to 
testinad, be able to anticipate it? 

THE WITIESS: TI think so. T think 
is a hetter subject than Subject ”. 

mrp cormpr- any other questions? 


ay wR POT,.LOCK: 


Q Is the polygraph as reliable as an evew. t{ness? 


Kaufman - Airect 
Tn rmany cases it's more reliahle 
eyewitness. 

THF COURT:I have seen eyewitnesses an? T 
have seen polyaqranh tests, too. You now as a 
defendant's lawyer if you don’t know vet, that'c one 
of the things you'll always arque every tire eve- 
witness testimony comes in, 30 von are talkina 
about is unreliahle testimonv. 

wmP., POLTOCK: Rut admissible testimony. 


THT COTRT: Admissihle. “hen yon sav more 


orless unreliable, “r. Yaufman says at 


thinkthat i@ pretty goo4. That isa a nrretty accurate 
answer in its qenerality, at times. fF course, 
RY DO PATLTACY - 

Nave you ever had occasion to dive a test to 
which the recult commared with the tests civen hy the 
Sovernment resulted in the Aaisrissal of charaes? 

Yes, 

THE COTIRT: YT read that in the newansner 

T know it hapnens., It may even hannen here if 
test is given. Under strict supervision and if there 
is a multinlicty of tests which eliminates a lot of 


the variahles that were disclosed here, and there are 


variables and “r. Kaufman is a nolyarapher and T 


Kaufman - direct 
recollect that from iis point of view, and 
say that he isn't sincere, he sincerely believes 
that it's reliable. 
I must also take into consideration that 
if volyaqraph testing were reliabile, “r. Yaufmin 
would he one of the busiest men in the country, and 


that he is testifying from personal interest. 


T'm not savine that your lying or intentionslly 


lying, ‘ut I must weigh all this in the licht of 
that self-interest. 

I say, in order to eliminate as manv 
variables as nossible, and T don't sav the test 
would he reliable under those circumstances, and 
IT choose my words very carefully because lawyers 
have a habit of interpreting or misintermretince, 
T should say embarrassing and/or misinterrretine 
a judge's words; by interestina, I am not sayina 
that T-would +e bound by it, but first * would? 
surmrised if all five witnesses exculnated or inenl- 
pated the Aefendant. 

Put if they did ™ would sav that kind of 
testimony would he most interestina, 

MR, POLTOCK: T helieve that theanrstion 


has to he answered now hy the Government. 


oe 
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Faufman -— direct 

THE CONIPT: (QT could onlv urae the Covernrent 
to consider it. 

WR. PATTISON: TI will he alad 
question “onday. 

That is heing unfair. Yet me think about 
it, please. 

THY COURT: If the Government ues the 
underlying supposition that even an unreliable 
test multiplied a number of times reaches the sare 
result, is entitled at least a close locr, 

MR. PATTISON: Yea, your Wonor, T would 
say that. TT think another matter to 


into the mix is the nomber, multiples, that 


certainly -- certainly a ‘undred woul? he rore 


accurate than ten. 

THE COURT: TI would -- 

wR. PATTISON: Ten more accurate than one. 
THE COURT: TI would like those that are not 1: 
this case at the voresent tire to he tested vithout 
anv information, rehearsal, instruction. 

I think that would he convincina to me, if 
I knew, for exarmle, that “r. Crabbe, “r. VYaterea 


were brought in and if they said, “umber one, they 


were never at that meeting, it never happened. 


Kaufman 


Franzese wasn't there, that was -- an? that was 


confirmed by similar tests qiven to othere, 


would say that you can't disreaqard it. 

M2. PATTISON: Your Wonor, -- 

THE comet: Tf you aaree with that suopvositior 
then the Government should he interested -- 

mp. PATTTSON: Your fonor, I would also only 
noint out -- 

THF COTIRT: -~ in following throug’, hecanse 
T start off with the suppostion that the Governrert 
too, is intereste4 in either sustainina the positi- 
it has taken so far or confessing that they 
all lied. 

wp. PATTISON: Ahsolutely. 

THE COURT: There is nothing wrono with it, 

Fy 

Tt'ea aqood fer the soul. It may not be a007 for 
the record, but good for the sonl. 

wp. PATTISON: Very good for that, too. 

COURT + No you have any anestions? 
“RP. PATTISON: May T ask a few anestions? 
THE COURT: Yes. 
CROSS-FXAMINATION 
BY MR, PATTISON: 

Q Sir, would it be fair to say that a test 


type measures not really whether a man is lying hut 


Yaufman - cross 
ether he thinks he is lyina? 
True, 


Would it he possible if a person 


lived a lie for years and years an@ years until the noint 


where he really deepo down thinks that it's true, miaht he 
not reach a point where his phvsical chemical makeuv would 
react as if it were true? 

T must answer this -- 

Ts that possible? 

T muet answer this affirmatively. 
is here an@ he's lying and he knows he's lying 
to shov. tf he doean't know it, it won't shor. 

THE COURT: In other words, sometimes 


individual can actually helieve the lie, it's 


’ 


an Ionesco fact, an illusion prohlem, if 
ever saw the play, T think it was Vina Wenry 
VITT or the IX where the individual was never 
Fmperor, Fmperor somehody helieved that ‘e ‘vas, 


held court and everything else, he really believes 


TUF WITNESS: If he helieves he's the Frreror, 
he has to -- 
THE Comet: Tf you ask the Emperor whether he 


was the fmoeror he would say he was, riaht? 


Yaufman - cross 
WITNESS: Yes, 
COURT: That's what your point is? 
PATTISO": Yes. 
@) a4, “r. Kaufman, you said earlier, 
one of the many things that you would ask a verson, 
instance, whether it's done as a relevant area or not, 


whether it's done to set a norm, is somethine such as 


is the worst thine you have ever done in vour life? 


This would he -- 

You sav to an indivitual, 
that as an example, all riqht. You micht 
stolen anything in the past ten vears?"” 
that T like to use occasionally is hat 
vou've ever done in your life. 


And the individual miaht sav something tat 


Sir, let's -- 
THe COURT: Mr. Pattison, is saving, coesn't 


this now turn on his personal sense of values? 


For example, if you heard the testimony of 


Mr, Zaher, he thought little of perjuring himself 


to convict someone "sho was not his friend. 


Kaufman - cross 
he would not think of perjurhing *inmself 
individual) was his friend, and it meant 
or testimony to support a charac. 
So aren't we talking ahout a sense of 
established by the individual? 
THF WITNESS: We are, and we are talking 


about a prohahble known lie question where you see 


that the individual will prohably lie to that questicn 


and you must cormare that probable known lie question 
with a relevant auestion, 
THE COURT : T think Mr. Pattison 
is different. 
PATTISON: 
Sir, wouldn't you say that it would boil down 
to your having to ascertain what this man views as done 
and what he views as bad hefore you can ask him wh: 
is the worst thing he has in fact done? 

“Maybe takina money from his mother is worst 
than robbind a »ank whom you don't know, stranger, ‘Sic 
institution, insurance money, etc., maybe that is relatively 
innocuous, hut if your mother was poor and you knew that 
if you took something from her she might not eat, might that 


not he in fact worst? 


Its a possibility. I relate it to myself -- 


Kaufman - cross 

THR CONPT: Let me say this to 
that is what mu! sles will rule out, *eecause 
must assume thai all the subjects trstece 
have that distorted ‘ense of values. 

mp, PATTISON: T don't k¥nov. Recause 
helieve that the names listed aren't what you 
call an averaqe random cross-section. 

THR COURT: Well 

“MP PATTISON: T believe that every witness, 
pro and con here , Matera, “7aher, Paris, ~t al., miaht 
have a similar backoround, view of moral valuec, otc. 

THE COMRT: Mr, Kaufman suagested one anestion 
that was very personal and might lend itself to that 
kind of argument, but he might ask other questions 


that weren't so personal where the evaluation ‘ould 


not he on so personal a nature. 
? 


T am not concerned about anv of those thinras, 
really. 
PATTISON: 
What efforts would you make prior to the test to 


make up your own mind as to what type of questions vou ould 


In other words, would you ask to know about 


the person's hackground, family history, economic status 


Kaufman - cross 
fore you make up your mind as to should T ask this 
26 a normal response question or should T not? 
As TI indicated -- 
Or is it just more or less of 
instinctive feeling? 
Ag T indicated hefore,these tests take 
fairly lona neriod of time and the testing -- let's 
for example, the whole procedure takes three hours. 
The actual test might take forty minutes, 30 tho 
pretest interpretation and the posttest interpretation 
taxes up the rest of the time. 


not just sit down, here are the 


understand that. 

I'm asking what haprens in that two 4ours 
twenty minutes prior to the test that you ase your 
testina questions on? 

Richt. T check -- T ask ther their 
hackaround. T ao into a -- quite a history of them, and 
learn a aqreat deal ahout them and then determine what 
question f will use as a prohahble Ynown ie, 


q Like what, like suppose a verson's hackaroune 


is what, good, had? 


A Well, for example, you miett say to an attorneys 
’ ’ | 


“aufman - cross 
you've alwavs trie? your hest in defending a case 
prosecuting a case. 
ro you know of any instance where you 
try your hest? Now, if he eaid, well, lots of tires 


T haven't tried my best. Well, 4iA€ yvov ever live, «ne 


not try your best? And if he gai4 no, 7 always ‘“nowinely 


tried my best, T would in my own mind, and excludine 
anybody here, T would in mv owm mind say that thisis 
probable known lie, ane I might utilize that. 
PATTY SN - 
T may not follow you. 
TIT CONRT: THis nor ia -- yon are arouine 
interpretation by the tester, That ia etill a 
different problem, 


wm. PATTISON: Yes 


THF Corte’. That is why YT weuld like. ter0 
testers. Oe picred by either side or oth nice? 
hy the Court on nominations from oth sides, 

mp, PATTISON: What ahout three, your 

THT COTIPT: Can you qive me the names 
outstancinag polygqraphers in this area? 

™IF WITNFSS: Yes. 

THE COTIRT™: Will you name some? 


TP WITNESS: Pichard Arthur. 
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Kaufran - cross 177 

THF COURT: DPon't mind naming your competitton 

Tre WITNESS: Nat Lorendi, who is a former 
examiner for the New York County Pistrict Attorney's 
Office, and who has been qualified as an expert 
in this court, Pederal Court. 

There are some -- are we talking about the 
New York area? 

TRF COURT: You can go into New Jersey, 
Connecticut. 

THE WITNESS: In -- 

THRE COouPT: As far as Philadelphia. 

THR WITNESS: In Roston, we have Charles 
Zimmerman, who is qualified as an expert in most of 
the courts of Massachusetts. 

THR COURT: All these experts test for hoth 
the prosecution and the defense? 

THF WITNESS: They have teste4 for both the 
prosecution and the defendant, right. 

John Reed out in Chicago. 


THE COURT: Don't you have more 


THF WITNFSS: Well, if you want like the 
top drawer-experts -- 


THF COURT: Top drawer, yes. 


Anything else you want to asi&, Mr. Pattison? 


Kaufman - cross 

MP PATTISON: No, 

THE COURT: You, Mr. Pollock? 

MR, POLLOCK: Just I would like to ast. 

Mr. Kaufman if he tested “r., “‘icholas Poterr. 

TRE COURT: Objection sustained. 

You can state for the record that you offered 
the findings of Wr. Potere and anybody else who he 
tested and T am saying for the record T will not take 
is. 
wn. POLLOCK: Your "“lonor, Yr. Kaufman tested Nicholas 
Potere; and his associate,yesterday, “‘r. “amber, 
who is in the courtroom, also tested the petitioner, 
John Pranzese, in the Municiple Correction Center, 
and I'd offer both tests to this Court. 

THE COURT: Who is Mr. V.ambhert? 
wep. POLLOCK: “rr. Kaufman's associate. 

Kaufman was unavailable yesterfay afternoon. 
COURT: Those were the two you tested? 
POLLOCK: We objection, your Nonor. 
r COURT: Objection sustaine4. 
Thank you, Mr. Kaufman, 


THE WITNESS: Thank you, your Honor. 


THE COURT: We may yet get this kind of 


evidence hefore the Court, but only after T've ruled 


Cc. Zaher - cross 
No, 
I don't rememher this letter until she read 
it to me. I completely foraot about the letters. 
Q I believe you said earlier that Tlinore 
wanted money to tell the truth: is tha* richt? 
A yes. 
Q Ts that what you told Talia? 
AR No. 
Q What did you tell him? 
She is a vicious -- 
9 Concerning Flinore,. 


A Mr. Zaher stated that he had known Elinore 


Cordero quite »°11l, and characterizedé her as a very treacher~- 


our and vindictive woman who in his opinion is now putting 
forth -- ricgit, she works everything to her best -- to the 
best for her. 

Q So in your opirion, she was then at that time 
putting forth lies for money, ete., right? 

A No, she was telline the truth at that time, 
when she put this motion in. 

Q Nid you tell Agent Talia what she was 
saying was true? 

A No. ZT dida't, 


3) Nid you tell Aoent Talia that i* was lies? 
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| Cc, Zaher - cross 138 
a A No. 
: Q No? 


Then that is wrong? 


5 | A Oh, I missed -- misinterpreted what you was 
6 | trying to say. 
a Q Nid you tell Talia that her affidavits were 
fe 
8 | in fact lies? 
9 | A Yes. 
, | 
e 10 Q You told him that? 
11 A Yes. 


12 | I didn't say her affidavit was a lie. 


13 “Mr. Zaher stated that she is lying and stuff like that. 


14 | She is a liar.+ 
| 


| 
| 
| 
| 
| 
| 
| 
| 
{ 
| 
| 
| 
| 
| 
21 THE COURT: So you do remember the =" 


15 | THE COURT: Pid you discuss with Special 

16 Agent Talia the content of Elinore Cordero's 

I | affidavit? 

18 THE WITNESS: No, your Honor. He really just 

19 wanted -- called me up to find out if I was changing 

20 | my testimony or -- that's about it. 

si THE WITNESS: Yes. Yeah, some of it. You know 

” what I mean. 

i Q When you said Agent Talia called, that he 

aie just wanted to call, that isn't quite accurate, is that righ 
You called-him? 


©, Zaher - cross 

IT called him, 

So there is no misunderstanding ahout that. 

Yee. 

MR. PATTISON: Your Honor, I don't have any 
further questions. 

THE COURT: Mr. Pollock. 

REDIRECT EXAMINATION 
BY MR. POLLOCK: 

MR, POLLOCK: Your Honor, I would like te ask 
for a couple of minutes to speak to the witnesses 
before I continue. 

I would .ask for a luncheon recess now. 

There are a couple of questions that I would like 
to ask the Court after lunch which will necessitate 
if I %ave to brine >»people in or not. 


THE COURT: Well, we will resume at 1:45, 


MR. POLLOCK: May I have the witness leae, 
? 


your Honor, I would like to advise the Court what 
I anticipate doing. 

THE COURT: You are going to talk to him, 
aren't you? 

MR. POLLOCK: Not with him, 

THE COURT: Somebody will talk to him, 


won't he? 


~ 


¢. Zaher - cross 140 

MR. POLLOCK: This has not to do with him. 
This had to do with potentional witnesses after 
lunch. Since this is not a jury trial, I would | 
like to present polygraph witnesses to testify as | 
to polygraph examinations given to subjects in this | 
case. | 
THF COURT: Do you object to that? | 
MR. PATTISON: I do object. 
THE COURT: Objection sustained, 


I will take, if you want to, testimony as to 


the state of the art of polygraphing. 


I will do that so you can make a record of it. 


But cases thus far have held that the art has not 


reached that degree of reliability where it's 


| 

| 

| 

acceptable. | 
MR. POLLOCK: I wottld like to bring the | 
Court's attention to two cases in this very court, 
before the Honorable Judge Weinstein, a case in wt hh | 


somebody came forward and submitted doing the crin:2, 


| 
involvling Michael Laino. Fe was going to allow | 
the polygraph in should the Government decide to go | 


to trial. 


WR, PATTISON: No objection to that. I was 


¢. Zaher - cross 

MR. POLLOCK: IT also hring to the Court's 
attention, the case of Hart and Patch before the 
Honorable Judge Judd, in which nn Government itself 
gave a polygraph to its witness -- 

THE COURT: Was there any objection hy the 
defendant? 

MR. POLLOCK: No, your Honor. The government 
was objecting hecause the witness failed the poly- 
qraph and they didn't tell the Government -- the 


defendant that in the first trial. 


MR. PATTISON: that is something else again, 


~ 


your Honor, a totally other isere, 

WR. POLLOCK: The polygraph would have been-- 

MR. PATTISON: The reliahility of the poly- . 
grar* was not the issue. 

THE COURT: T know of no case in this circuit, 
and I had occasion to research it and I had occasion. 
to rule on it, where a polygraph expert was allowed 
totestify as to the truthfulness of a witness 
without ~- over objection of the other side. 

MR, POLLOCK: That would go to a jury trial. 
Here we have a Court -- 

THE COURT: I will take testimony as to the 


state of tle art. I will] not take his findings, so yo 


©. Zaher - cross 

can make a record. 

Mr. POLLOCK: May we make provision for a 
visit during lunch with my client? 

THE COURT: Only as far as the marshals 
feel is convenient and not beyond it, 

There are some fifty people here who are 
visitors. Mr. Franzese is to he given no better 
treatment than anybody else in this courthouse. 


Give him every courtesy every other defendant 


gets but no more. “umbers don't make the difference 


with the Court. 


MR, POLLOCK: Tt is not a matter of numbers. 


We are merely trying to facilitate -- 
THE COURT: T want to make my point, too. 


MR. POLLOCK: Some brothers and sisters are 


(Luncheon recess taken.) 


ow 


—_— ee — eee ee 


(1:45 o'clock p.m.) 


THE COURT: Where is Mr, Zaher? 


MR, POLLOCK: 


Outside the courtroom, your 


I have no further questions to ask of 
Mr. Zaher. | 
THE COURT: Will you ask Mr. Zaher tc come 


in, please. | 


Do you have any further questions of Mr.Zaher, 


MR. PATTISON: No, I don't, 


Mr. Pattison? | 
| 
THE COURT: You are excused, | 

| 


Thank you, Mr. Zaher. 


(Witness excused, ) 


THE COURT: Mr. Pattison, let re ask you 


MR. PATTISON: 


THE COURT: Would the Gevernment consent 


to polygraph tests of all those who are involved, 


under ideal circumstances, choosing from a list of 


| 

| 

Yes, sir? | 
/ | 

| 

| 


polygraph testers, either you choose one and Mr. 


Pollock choose one, or the Court will chose both 


on the recommendation of the lawyers? 
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The thought T had was this: Though polygraph | 
tests, particularly ex parte polygraph tests are 
clearly not admissible, and there is a lot of 
authority for it, still it occurred to me, if I 
had two experts in the field test various people who 
the Government or the Government's witnesses originally 


said were there, and the Government witnesses -- T | 


am thinking of “r. Crabbe, Mr. Matera -- I don't 
know who else is around. 


IT understand that -- 


| 
| 
| 
' 
j 
MR. PATTISON: Ylortio. 


THE COURT: I understand that he is deceased. 


I think his lawyer told me that. 


MR. PATTISON: PFranzese, 

THE COURT: And the defendant. 

Mr. Pollock is ready to offer Yr. Pranzese's 
polygraph -- 

MR. POLLOCK: And Mr. Matera, 

THE COURT: I am not going to take it on an 
ex parte examination. 

If you are going to take a polygraph why aiantt! 


you check with the Mnited States Attorney, I don't | 


| 


know whether they would or not, but at least there 


would be an effort to get consent. 


MR. POLLOCK: Nobody is in the room when a 


polygraph is goina on. 

THE COURT: Maybe the fact that vou are 
paying the polygrapher is enough, I don't know. 
unreliable as a test to start with, and -- 

MR. PATTTSON: That is the only problem 
that I have. 

THE COURT: On my way down in the elevator 
I ran into Judge Judd and asked him ahout it, and 
he said it probably was because there was consent. 

He didn't even know the case, but that would 


be the reason. 


MR. PATTISON: The only problem that I have 


with that is the body of scientific knowledge 


which has in fact huilt up over the past, partiowterty. 


ten or so years, which have caused courts not to use 
{t, not to allow it, 

In other words, it is not only that it hasn't 
reached the affirmative level of scientific -- you 
know, requisite scientific accuracy, but there has 
been other evidence showing that it is not in fact 
accurate, from an affirmative sane: 

In other words, that it really is not -- 

THE COURT: Let me ask you this: Let's 
assume that we tested Parks, Smith -- I don't 


know whether they are available -- 


mR, PATTISON: This ts another issue, 
your Honor. 

THE COURT: I am just assuming this for the 
hypothetical -- Parks, Smith, Zaher -- 


WR. POLLOCK: Cordero. 


THR COURT: -- Cordero, Pranzese, Crabbe, 


Matera -- who else was supposed to have been at 
that meeting, do you recall, who is still alive? 

MR. PATTISON: Polisi. 

TRE COURT: No. T don't recall that. I recall 
the evidence better then you @o, and that is only 
because I read it over about five times. 


MR, POLLOCE: Potere was not at the meeting, 


wr. PATTTSON: The Aqueduct Yotor Inn meeting? 
TRE COURT: Yes. 
MR. POLLOCK: Florio -- 


THF COURT: There was other evidence in the 


case in addition to this, and if the government wanted! 


j 
others tested -- let's assume that all those tests 
| 
proved one thing or the other, and I don't know the 


j 
! 
\ 
| 


tests never clearly prove it hecause the tests aren't 
that clear -- the findings aren't that clear, that 
either Franzrese was or was not -- either the witnesses 


are testifying that he was there are lying, to prove 


that he wasn’t, or that the witnesses who testified 
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he wasn't there are lying to prove they were there. 
So both sets of witnesses would either indicate he 
was there or not there. 

If I had two experts under ideal conditions 
went through the latest scientific equipment and 
the latest methods of testing, and all these 
witnesses and the defendants pointed to one thing, 
wouldn't that be interesting at least, if not con- 
vincing? 

MR. PATTISON: It would. 

THF COURT: Wouldn't you have to take a look 
at it? 

MR. PATTISON: It is the type of thing that 
I would rather not answer now, but we might be 
inclined, but it would he sorething of course that 
I would have to check on upstairs. 

THE COURT: I'm trying to think this out. 

MR, PATTISON: For what it is worth, I think 
would be very interesting. 

THE COURT: First of all, all those to be 
tested I think have to be isolated for some time to 
make sure that no drug or other influence is going 
to enter into the findings: 


Two, T think we have to know something about 


| 
| 
| 
| 
| 
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the emotional stability or instability of every 
individual. 

Now -- and intelligence background. 
even have to know something aobut the physical 
function -- 

MR. PATTISON: Metabolic rate. 

THE COURT: That's right, metabolic rate, 
electrical discharge, degree of perspiring, the -= 

MR. PATTISON: Under a mermal set of circum 
stances. 

THE COURT: I see, I don't know how far you 
go. Use, as I say, the latest equipment and the best 
experts; have two experts examine, one to observe 
and the other examine so that one party can use the 
other in cross-examining, and then I know the type 


of orestion, the manner of question, the tone of 


questioning all comes into this, and then finally 


when you get the underlying statistics on it, or 
facts, then the interpretation of those facts, whitch 
is always arguable, and then present it that way. 

I say it would be very interesting, and I 
tell you it might influence me if the experts prove 
to me that their advances over the years to the pre- 
sent date has been significant, and shows a degree 


of reliability. 


MR.PATTISON: Your Honor, the thing I'm not 
sure on is would that then allow tests, ‘ “future 
tests in other matters, cases done under less exact 
and less accurate standards. 

THE COURT: I think you missed what I first 
said; In the usual case -- 

MR. PATTISON: Consent. 

THE COURT: -- in the usual case we have one 


party who says, I'm telling the truth. The other 


side said, I lied. And for that you have one tpet 


and there the variables might make the test un- 
reliable and therefore, inadmissible, 

But here, as I say, if I had mitiple witnesses 
undergoing the tests. different personalities, 
different ages -~- they are on different sides of the 
issues -- I said "if" and that is the hig "if" if 
all this pointed one way or theother, then I think 
it would be very sioqnificant. 

MR. PATTISON: I helieve it might, your Honor, 

THE COURT: I think in a case like this it 
would lay it to rest one way or the other, either 
he's entitled to a new trial, and if the Government 
were convinced, even a dismissal of the indictwent, 
and we would say, "Well, that's it." 


I don't know whether we can have five or six 


or seven people tested under ideal conditions, 
but I'm willing to take your expert and let him tell 
me how far the polygraph field has gone. 

MR. POLLOCK: Victor Kaufman is in the room, 
your Honor. 

THE COURT: Bring him up. 

“Pr. PATTISON: My cross-examinationu, 

ifany, will be based upon no prior knowledge at 
all that there would be any polygraph evidence 


offered. 


IT haven't -- 

THE COURT: Mr. Pattison, I am telling you 
because of the way this was done, I will tell you 
objection sustained, and T will not allow it. 

I am not going to allow an expert examination 
of tnis kind to come into eviddnce, even nonjury. 
Because I tell you, nonjunry I wouldn't give it any 
weight. So be reassured that I can take it in -- 


through a very different method and savy all right, 


I°ll take it and just disregard it. 

I don't want to do that. I am trying to defi 
in my own mind how this test could he of value. 
I know Mr. Kaufman. He's tried to get his teaimony ~ 


in before me before, and T have refused -- I haven't 


refused you thrice yet, and I don't think you are 


entitled to that kind of treatment -- 


MP. KAUPMAN: In the last case, if you 
remember, the defense declined to put my testimony 
on. 

THE COURT: There yeu ere. And it was barred, 
wasn't it? 


WR, KAUFMAN: No, no, 


THE COURT: Did he consent? 


MR. KAUFMAN: He consented to the test and 
on ~- 4uring the trial the defense said that they 
weren't going to utilize my testimony. 

THR COURT: But it di@n't come in, did it? 

Mi, ?MAN: Wo, 

THR COURT: That's the only question I have. 

All right. 


Please swear “r. Kaufman in, 


V2 © 204 KAUPM*M™AN ’ called 


as a witness herein, having been fitst duly sworn 


by the Clerk of the Court, gave his address as 17 
Battery Place, New York City, was examined and 
testified as follows: 

THE COURT: We will find out how reliable 
polygraphing is. 

MR .POLLOCK : Your Honor, may I correct an 
oversight? Petitioner's Exhibit 6, the letter of 


June 15th, wai marked for identification and not for 
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evidence. 


T, at this time, offer it to the Court, 


PATYTeCN: ° We will also offer A. 


COTE « This is quid pro quo. 


COURT: Any objection to that? 


PATTISON: No. 


SATTISON: Tt is not, but -- | 


courpr: Let it be marked. 

POLLOCR: Objection to his offer. 

COTRT: Ohjection sustained. 

CLERY : Petitioner's Fxhibit 6, previousl 
marked identification, is now marked in evi- 
dence. 

| 
(So marked.) | 
THR COURT: T am looking at the annotations 
under 388 in the Criminal Law and T just took this 


off my bookshelf,"Modern Federal Nigest." 


I want to see if thore is a single Appellate 


case which holds it's admissible. I don't see one. 
Yere's one in the Ninth Circuit, "“Yespite strong 


showing of defendant as to accuracy of polyaraphic 


evidence, Trial Court didn't abuse discretion in 
rejecting defendant's offer of such evidence." 


You can Jook ridht through it. 


Kaufman - direct 

MR, POLLOCK: I don't deny that, but T é@o 
believe there is a differentiation between a jurv 
and a Gourt. 

THE COURT: No, sir. “here is a case right 
in here that says it is not. ‘what gives you the 
idea that T may not he influenced just as improperly 
as a jury 

MR, POLLOCK: Recause T believe the same 
reason the Court will accept hearsay and statements 
of that nature. 

THE CORT: To a certain extent, yes. 
EXAMINATION 
POLLOCK: 

0 Mr. Kaufman, where is your place of »business? 
A 17 Rattery Place, New York City. 

And what do: you do there? 

What is the name of the place? 

New York Lie Netection “Gabcratory. 

THE COURT: Mr. Kaufman, you formerly did 
this for the Police Nepartment, as T recsil it? 

THE WITNFSS: Yes. 
TRE COURT: Ana T found vou qualified on 


previous occasions. 


THE WITNESS yaa, air. 


———— 
ee tS A eR 
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THE COURT: Y find Mr. Kaufman qualified. | 

| 

BY MR. POLLOCK: | 
Q Now, “Mr. Kaufman, how many polygraph exami na- | 

tions have you given? | 
A More than 19,900. | 

Q Now, sir, have you ever given a polygraph | 
examination where a Government agency also gave an comparative 
polygraph examination? | 
| 

A I have. | 

Q Can you give us an instance where you gave | 


an examination for the defendant and a subsequent examinati 


done -~ 
THE COURT: This won't make a difference to 
me, the fact that the Government uses it, too. 


This is one 


I know the Government used polygraph. 
of the reasons T am uraqing them to go along with 


this idea. 


They are not bound by the polygraph tests 


either. Let's ao to the present art. 


Do you do your work the same way as you aid 
it ten years ago, five years ago? 


THE WITNFSS: No, your Honor. 


THE cCOUPT: What id the difference and when 


aid you change? 
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THE WITNFSS: “Well, we have increased our 
accuracy with the use of a newer ane hetter and 
more accurate instrument. These things -- these 
instruments get updated from year to year. ‘Ten 
years ago, for example, we were using a two-pen, 
just a pneumograph and a cardioresponse. 

Presently, we are using a denhble pneumograph, 
a cardiograph and a galvanic, psychogalvanic skin 
response. 

The instruments of ten years ago were 
a great deal clumsier -- 

THE COURT: Galvanic measures what? 

THE WITNESS: The skin conductivity. 

Ten years ago -~ 

THE COMRT: Conductive to what, electrical 


impulses? 


THR WITNESS: Yes. There are small electrical | 


impulses on the surface of the skin. When there is 
stress, the skin conductivity changes because the 
electrical polarity or sometimes the amount of 
electricity changes, and this is reflected. It is 
a stress indication st that particular point. So 
that is another factor that has been added. 


Ten years ago the instruments were simply 
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not as sensitive as they are today, and 
improves. 

For example, I go to every seminar of the 
American Polyarap: Association. Tt's a working 
seminar and we work at it for a week wherein 
psycholosists, psychiatrists, mer>ers of the Bar, 
judges, speak to us about the nolyqraph technique 
ane the polygraph problems. 

I saw that the technique has advanced tre- 
mendously in the last ten years. fT can recall ten 


years ago that even our instrumentation was hardly 


as sensitive as it is now. 
T thins the fact that the present PPT and 


various agencies of the Covernment utilize it is an 


attestation to the fact that the technique is valid. 


In addition to that, businesses utilize it 


constantly and this, too, is -- attests to its valiaity. 

as far at being a hundred ver cent reliahle, 
| 
. | 
I don't know anythina that is a hundred per cent 


| 
reliable, or a hundred ver cent accurate. 
| 


we CONPT<) Ete 4 ag accurate as an Y-ray, 


$s it, or as reliahle as an X-ray? 
TIE WHl™MIrIc: Your Wonor, may T say this about 


an X-ray? T have a friend who is dying of cancer wh 


298a 


Kaufman- direct 157 
had X-rays taken a month aaqo that showed nothing. 
So, you know, there -- 
THE COMPT: You haven't answered the question, 
THR WITNFSS: In some cases it's more reliable 
than an YW-ray. 


COUPT: Really? 


WITHESS: I would say so. 
ComPnr: Wow about a photograph? 
WITNFSS: Is - as reliahle as a roving 
picture of an event, no. Ts it as reliable as a 
photograph? 
Tt could be more reliable than a photograph. 
THE CONPT: HMow about a blood pressure machin 
THE WITNESS: That is part of it. 


THE COURT: TIT sav, is it as reliable as 


TIE WITNESS: The polygraph is vart of it. 

THE CONRT: T'm talking about the one the 
doctor uses. 

THE WITNFSS: They are both the same. 

THF COUPT: You measure the blood pressure? 


THE WITNESS: We measure changes in the 


blood pressure, we use a psyqnomometer, which shows 


changes in the hlood pressure, changes in the reate 


of the heart heat. Increases in blood volume, 
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all of which is recorde4 on the chart. 

THE COURT. Horr Ao you interpret those 
chanoes? 

TIE WITMESS: “Well, we interoret these 
charts. ‘“e use a control type test. We use three 
types of questions. “e use relevant, irrelevant and 
control. 

Tf the person reacts stronger to the relevant 
question than as to the control question, we must 
conelué@e that there is more stress in the relevant 
anestion and I think a reasonable conelusion is 
that he's more afrai? of the relevant question and 
therefore, is practicing Jeceit on the relevant 
question. 

mup canpr: nfo you find as a general rule 
that addicts react ‘tifferently than normal people? 

THE WITNTSS: mere have been quite a few 
studies and one of the studies is by a Mr. Milton 
Rerman, who is vart of the Kentucky addiction 
Control Commission and 4e is a pharmacist, and he 
gays that an addict in his state, in his proper 


state, if he's on heroin or methadone he should 


he tested on it; is a reliable subject, you see. 


mir conRrT: There is no difference? 


Teayfman - Airect 
THT WTTHPSS: He's a reliahle subject, 
MIP COP - Ts there a difference in 


reaction? 


THF WTTWESS- I would sav an adrict 


under the influence of narentics would have Aarmened 


reaction across the hoar?, 
THE COTIPT: Een about people who are 
as neurotics? 
THE WITHESS: “tho ve a high anxiety level? 


mye COMIN - 


TI™m WITNESS: They would react pretty strongly 


to almost anythine., 
THE CONIRT + There are varying ¢egrees of 
neuroses, aren't thre? 


THE WITNESS: Yes 


The only vray yon ean really tell -- we use 
a stimulation test before we do a reqular test, 
and that is, we ask the individual to write his 


mother or father's name on a niece of naper and 


give us five names, and we try and pick out 


proper name. 
Now, if we are able to nick out the 
riqht name out of the five names, ve feel we have 


qand snhject for the polyaranh technique. 
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mHT COTIRT: Tew ahout people who are msychotic? 
THE WITNESS: Well, T think that 


’ 


another problem. The anestion frequently aske: 


us is a pathological liar, if an individual hbelicves 


something and it actually didn't happen, 7 must tcl) 
vou that if somebody helieves somethina, and even 
thought it didn't happen -- 

THE COTIRT: T would rather oo to the medical 
classification. 

How about a vsychotic? 


THE WITNESS: T am not that well verse? 


THE cConmRT: Wouldn't you have to know to 
Aetermine whether the subject is reacting nr rmallv 
or abnormally? 

TIE WITNESS: We do thie in our pre-tests, 
in our control tests. “e alan conduct 9 pre-test 
interview withthe subject and -- 

rup COURT: For how long? 

THE WITNESS: An hour, hour and a half. 

THF COURT: There are varyina degrees of rs 
chosis, you know that. 

THR WITNESS: Yes. 


mHP COURT: There are times that doctors can't 
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teal 


‘ 
i 


until they have seen a »etient 
of weeks, months sometimes whether 
is sufferinga. 

Well, if psychosis affects the final result 
in the reaction to the mechanism, how can you read 
those findings? 

TIF WITNESS: Well, your Honor, may 7 sav this: 
T snent the last thirty vears of my life in polices 
work and 22 of it in the New York citv Police 
Nepartment. 

I wound up in charge of a very active 
Nomicide Squad in Brooklyn, and most of my wor 
heen dealing with people so although T may not know 


the medical and the psychological terminoloay of 


an 
individual who is suffering from various psycho 


T can tell on the basis of years and years of 


experience dealing with people whether or not a person 


is a fit subject who can react to a technicue. 

THE COURT: Would you feel that your 
findinas would be more reliable if the individual] 
went through a psychiatric examination, physical 
test and was found to he normal before you started 
testing? 


THE WITNFSS: Oh, T think it would Help. 
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I think anything would help. 

THE COURT: An your method of interpretine 
what you find, the variations in the reactions 
relevant questions and the irrelevant questions, 
how 4o you interpret it? 

THE WITNESS: As I indicated earlier, we ave 
bases on which to work. The general rule for inter- 
preting it would be -- for example, if someone 
saie to me, What was the worst thing that you wer 
aie in your life?" 

And T might say, "Oh, oy, this is 
question,”"but IT would say, "The worst thing 
aia in my life was steal from my mother, Yecause 
T Aon't want to tell the examiner t° worst thine 
tT ever did in my life and then the question would 


he, "Was the worst thing you ever die in your 


life stealim from your mother?” 


Then IT would say "Yes." Then if T reacted 
stroncer to that than to the question, 7id you 
robe the Third National Rank on June Sth, 1975? 
Certainly that question would cause me more -- cause 
a greater reaction, cause more stress, and we can 
conclude that this question was more imvortant to me 


than the question of the hank and T woulda not he that 
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concerned about the question of robbing the han 

Go that conclusion would he there, that 
was tellina the truth with respect to robbing the 
hank. 

THE COUPT: So you first estahtli: 
for this individual? 

THE WITNESS: Yes. 

™HF couUPT: Of his reactions? 

THF WITNESS: Right. 

TIE COD: ™hen from there you start 
questionina? 

THE WITMPSS:  Picht. 

THE covMT: Let me ask you this, once -~ 

THE WITNESS: May YT add one rore thina, 
your Yonor? 

THF CONPT: Yes. 

Tr WITNFSS: There is another technique that 
we find has the oreatest reliability af wll, ane tat 
is, I just finished a case where an individual 
was supposed to have killec somehoay and taken the 
television set out of the apartment. 

Now, the defendant said,"T wasn't there. 


Aon't know what was taken out of that apartment. 


Well, we ran S id you take a hi-fi? ni 4ayou 
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television? fie vou take a toaster? 
ratio? Pia vou take any jewelry? 
Now,if the man reacted to the television 


T'a know that at least he knows more abont 


case than he told re, and he's probably the one 


aid it. If he reacted flat across the hoard, 
opr even nervous across the hoard, IT must concinde 
that he daidan't know ahout the television set and 
that he didan't do it. 


THR CONPT: Let me ask you this: ‘oes an 


indivitual react more favorably, and *y more Favorhbal' 


I say indicating noneriminal conduct, wher he 
that you were the tester hired hy his lawyer than 
if you were the tester hired hy the vrosecution? 

THe WIT™FSS: T hone not. 

T think all the members of the Tar will say 
that mv conclusions are my conclusions and T daon't 
care -- 

THE COTPT: T am not talking about vour 
findings. 


THF WITNESS: You mean there would he more 


stress then if it were done in a police station 


than my office, perhaps? 


THR corer: That is a aifferent question. 


tT know there would he more becanse you have a 
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custodial influence. 
THT WITNESS: Yes. 
THE COURT: No, this simnle fact. You!” 


into the same room, under all the sare conditions 


and the subject is told, "Hired hy your lawyer.” 


No you think there is a different reaction 
then when you tralked into that room under exact! 
the same conditions and said “T'm coing to sive 
you a test. T am emploved »y the Mietrict rttorrey, 
of the Inited States Attorney.” 

"so vou think his reaction is any different” 

MIP WITNESS : There shouldn't Se. There 
miaht be a small difference, but i* the Nistrict 
Attorney as examiner is a good examiner, ‘e shou’ 
nut his subject at ease and he ahould convince 
2 anbject he's runnine an accurate tes. 

THE COMTRT: One more thing. 

Noes fatique ~-- is faticue reflectec in any 

the reaction? 

THE WITNESS: Well, T would say no. Nowever, 
one of our rules is you don't test 4 subject who 
ig tired or gone throudh an extensive interroaation 


all day lonc. 


THT COURT: Is the cooreration of the 


BY MR, 
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Aefenaant an element? 

WITNESS: Essentially. 

coupT: One fellow doesn't vant -- 

WITNESS: You can't do it. 

COURT: Ye has to want to do it? 

WITNESS: Ne must consent. 

COURT: Wore than consent, Joes he have to 
want to do it? 

THE WITNESS: Tf he -- 

mrp COURT: Consent could be civen arudinaly 
only because you have to. 

™HE WITNESS: Right. 

Tf an individual resists the test and moves 
and a@oes certain things, we could concinde that he 
is aoing it to be evasive. 

THE COURT: Subj ~a has never been teste? 
hefore: Subject R has been tested ter times. 

No you think that someone ¢an caer used to 
testing, be ahle to anticipate it? 

-.JuUPp WITNESS: T think so. 
is a better subject than Subject °. 
map courr: any other questions? 


P OT,LOCK : 


Q Ts the nolygraph as reliable as an evewltness? | 


va 
> 


i 


Kaufman —- Airect 


In rmany cases it's morr reliahle tran an 


THE COURT:I have seen eyewitnesses 
have seen polyqraph tests, too. You “now 


defendant's lawyer if you @on’t know vet. that'« one 


of the things you'll always arque every tire eve- 


witness testimony comes in, so vou are talking 
about is wunreliahle testimonv. 
mp. POLTOCK: But admissible testimony. 
TAT corer: Admissihle. “hen you say more 
orless unreliable, “'r. “aufman says at 
thinkthat.ia pretty good. That is a »rretty accurate 
answer in its qenerality, at times. %f course. 
RY MO LPOLTOCY : 
Nave you ever had occasion to qive 
which the recult compared with the tests civen by the 
Government resulted in the dismissal of charaes? 
A Yes. 
THR COTIRT: YT read that in the newananer. 
T know it happens. It may even hanpren here if the 
test is given. "nder strict supervision and if there 
iat a multinlicty of tests which eliminates a lot of 
the variahles that were disclosed here, and there are 


variables and “Yr. Kaufman is a rpolyarapher and T 
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recollect that from 1is point of view, and T don't 


tw 


3 || say that he isn't sincere, he sincerely helieves 


4 | that it's reliable. 


= || I must also take into consiferation that | 


if polyaraph testing were reliabile, “r. Yaufman 


would he one of the busiest men in the country, and 
that he is testifying from personal interest. 


I'm not saving that your lying or intentionally 


lying, hut I must weigh all] this in the Tice of 


that self-interest. 


12 || I say, in order to eliminate as many 


13 | variables as possible, and TI don't sav the test 


would he reliahle unéer those circumstances, ane 


15 |, I choose my words very carefully because Tawyers 


have a habit of interpreting or misintermretinc, 
I should say embarrassing and/or misinterpretinc 


a judge's words; by interesting, IT am not sayina 


that I would te hound by it, but first % would »e | 
surmrised if all five witnesses exculnate?d or in\ev)- 
pated the defendant. 
Put if they did T would sav that kind of 
testimony would he most interestinca. 


MR, POTLTOCK: T believe that theanestion 


25 | has to he answered now hy the Government. 
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THE CONPT: T coulé only urae the Covernment 


MR, PATTISON: T will he alad to answer the 
question Monday. 

That is heing unfair. Tet me think about 
it, please. 

THE COURT: If the Government hiryvs the 
underlying supposition that even an unreliable 
test multiplied a number of times reaches the sare 
result, is entitled at least a close locr. 

MR, PATTISO: Yos3, your tlonor, T vould 
say that. T think another matter to he thrown 
into the mix is the number, multiples, that 
certainly -- certainly a iundred woul? he more 
accurate than ten. 

THE COURT: I would -- 

wR, PATTISON: Ten more accurate than one. 
THE CouRT: I would like those that are not in 
this case at the present time to he tested without 
anv information, rehearsal, instruction. 

I think that would be convincina to me, et 
I knew, for exarmle, that “r. Crabhe, “r. Matera 
were brought in and if they said, “umber one, thev 


were never at that meeting, it never happened, 


nea enna a ay, 
— 
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Pranzese wasn't there, that was -- ané that 
confirmee by similar tests qiven to others, 
woulda say that you can't disreaard it. 

MR PATTTSON: Your Honor, -- 

THE comer: If you aaree with that suovositioern 
then the Government should he interested -- 

wp. PATTISON: Your Nonor, I would also onlv 
Hone out -= 

THE COURT: -- in following throuc’,. because 
t start off with the suppostion that the Governmert., 
too, is interested in either sustaining the vosition 
it has taken so far or confessing that they 
all lied. 

MP. PATTISON: Absolutely. 

™mHIF COURT: There is nothina wrona with Ve, 
Tt's aood fer the soul. It may not he aood for 
the record, but good for the sonl. 

up, PATTISON: very good for that, too. 
THE COURT: No you have any questions? 

MR, PATTISON: May T ask a few auestions? 

THE COURT: es. 

CROSS-FXAMINATION 
BY MR, PATTISON: 


Q Sir, would it be fair to say that a test 


of this type measures not really whether a man is lying but 
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) whether he thinks he is lying? 


a A True. 


9 Would it be possible if a person, as it were, 


liveea a lie for years and years ané@ years until the point 


where he really deep down thinks that it's true, might he 


not reach a point where his phvsical chemical makeup would 


react as if it were true? 
I must answer this -- 
Ts that possible? 


T must answer this affirmatively. 


12 is here an@ he's lying and he knows he's lving it's aoins 


tf he doesn't know it, it won't show. 


to show. 


THE COURT: In other words, sometimes an 


individual can actually helieve the lie, it's almost 


an ITonesco fact, an illusion problem, if vou | 


ever saw the play, T think it was Finq Wenry 


VIIT or the IX where the individual was never 


t 
he | 


Fmperor, Fmperor somehody helieved that he vas, 
20 || held court and everything else, he really believe: ® 
Lt. 


tf he believes he's the Frreror, 


WITNESS: 


he has to -~ 


THE Comet: If you ask the Emperor whether he 


was the fmoeror he would say he was, riacht? 


a +979 
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WITNESS: Yes. 


TIE 


couURT: That's what your point is? 
‘ MR, PATTISON: Yes. 
a @) and, Mr. Kaufman, you sai@ earlier, sir, flat 

one of the many things that you would ask a verson, 


instance, whether it's done as a relevant area or not, or 


whether it's done to set a norm, is somethine such as what 
is the worst thine you have ever done in vour life? 
Right? 


No. 


This would he -- 


You sav to an indivitual, Tm just takina 


that as an example, all right. You miaht say, “ave you 


15 , ‘ 
: stolen anythina in the past ten vears?" Or one of the ones 


that IT like to use occasionally is what is the worst thina 


18 | And the individual miaht sav something that 


Sir, let's maint rs 


Anesntt 


THRE COURT: Mr. Pattison, is saving, 


of values? 


this now turn on his personal sense 


For examole, if you heard the testimony of 
mr, Zaher, he thought little of perjurinag himself 


to convict someone who was not his friend. 
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Yet, he would not think of perjurhing himself if 


that individua] was his friend, and it meant convictige 


; : i 
him, or testimony to support a charac. 


a sense of values 


So aren't we talking about 


established hy the individual? 


fi THF WITNESS: We are, and we are talking 


about a vrobable known lie question where you sce 
d that the individual will prohably lie to that question 
and you must cormare that prohable known lie ‘cepeaiiniel 
with a relevant auestion. 


THE COTIRT : T think 


13 || is different. 
PATTISON: 


15 || Q Sir, wouldn't you say that it would boil ecown 


to vour having to ascertain what this man views as aoor 


and what he views as had hefore you can ask him what 


18 | is the worst thing he has in fact done? 


Maybe takina money from his mother is worst 


than robbina a hank whom you don't know, stranger, ‘Sic 


Vy 
y 


institution, insurance money, etc., mayhe that is relative 


innocuous, but if your mther was poor andé you knew that 


if you took something from her she might not eat, might that 


not be in fact worst? 


Its a possibility. I relate it to myself -- 
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THE COURT: Let me say this to “r. Pattison, 


that is what multiples will rule out, *ecause you 
must assume that not all the subjects tester 


- have that distorted sense of values. 


MP, PATTISON: I don't know. Recause 7 


6 . 


helieve that the names listed aren't what you would 


call an average random cross-section. 


Well 


THE COURT: 


MP PATTISON: T believe that every vitne: 


Parks arf 37 mi any 


pro and con here , Matera, Zaher, Parts, boy 


have a similar backaround, view of moral values, 


Kaufman suadested’ one anestion 


THF COURT: 


Mr. 
that was very personal and miaht lend itself to that 


kina of argument, but he might ask other questions 


that weren't so personal where the evaluation vould 


- not be on so personal a nature. 
T am not concerned ahout anv of those thiras 
really. 


PATTISON: 


QO What efforts would you make prior to the test to 
make up your own mind as to what type of questions vou would 
ask? 


In other words, would you ask to know about 


the person's hackground, family history, economic status 
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hefore you make up your mind as to should T ask this 


as a normal response question or should T not? 


As I indicated -- 


P 8) Or is it just more or less of an visceral, 


instinctive feeling? 


Ag I indicated hefore ,these tests take 


fairly lona veriod of time and the testing -- let's 


hours. 


say, for example, the whole procedure takes three 


9 | - 


The actual test might take forty minutes, 30 the 
nretest interpretation and the posttest interpretation 
takes up the rest of the time. 


So it's not just sit down, here are the 


qnestions, etc. 


understand that. 


T 


I'm asking what happens in that two ours 


twenty minutes prior to the test that you hase your 


testina questions on? 


nr Richt. T check -- TI ask ther their 


and 


20 hackqround. T ao into a -- quite a historv of them, 


learn a aqreat deal ahout them anda then determine what 


question T will use as a prohahie vnown lie. 


| q Like what, like suppose a verson's hackaroune § | 
} 


D4 is what, good, had? 


| A Well, for example, you micht say to an attorney, 
| 


Xaufman - cross 
you've alwavs tried your best in defendina a case or 
prosecuting a case. 
"No you know of any instance where you didn't 
try your hest? Now, if he said, well, lots of tires 


tT haven't tried my best. Well, 41d you ever live, *nowincly 


not try your best? And if he sait no, T always *nowinely 


tried my hest, T would in my own mind, and excludine 
anvhody here, T would in my own mind say that thisis a 
probable known lie. ane I might utilize that. 

RY pe, PATTTSOY: 

9 T may not follow you. 

TIF COURT: This nar is -- yon are aronine 
intervretation »by the tester. That 
dAifferent problem. 

mm. PATTISON: Yes. 

TIP CONRT: That is why T would Tike tvo 
testers. One picked by either side or Sotn nice? 
by the Court on nominations from oth sides. 

“nm. PATTISON: What ahout three, your ‘lenor? 

THT CONPT: Can you give me the names of 
outstaneing polygraphers in this area? 

TE WITNESS: Yes. 


THE CONRT: Will you name some? 


Tyr WITNESS: Pichard Arthur. 
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THE COURT: Don't mind naming your competition. 

THE WITNESS: Nat Lorendi, who is a former 
examiner for the New York County Pistrict Attorney's 
Office, and who has been qualified as an expert 
in this court, Federal Court. 

There are some -- are we talking about the 
New York area? 

THE COURT: You can go into New Jersey, 
Connecticut. 

THE WITNESS: In -- 

THE CouPT: As far as Philadelphia. 

THR WITNESS: In Roston, we have Charles 
Zimmerman, who is qualified as an expert in most of 
the courts of Massachusetts. 

THR COURT: All these experts test for hoth 
the prosecution and the defense? 

THF WITNESS: They have tested for both the 
prosecution and the defendant, right. 

John Reed out in Chicago. 


THE COURT: Don't you have more in this 


THF WITNESS: Well, if you want 
top drawer experts -~- 
THF COURT: Top drawer, yes. 


Anything else you want to ask , Mr. Pattison? 


| 


| 
| 
| 
| 
| 
H 
| 
| 
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MR PATTISON: No. 
3 THE COURT: You, Mr. Pollock? 


4 MR, POLLOCK: Just I would like to ask 


5 Mr. Kaufman if he tested Yr. “icholas Potere. 


6 THE COURT: Objection sustained. 
You can state for the record that you offered 
the findings of Mr. Potere and anyhody else who he 


tested and T am saying for the record T will not take | 


it. 


li wR. POLLOCK: Your Honor, Mr. Kaufman tested Nicholas | 


and his associate,yesterday, “r. Lamber,. 


Potere; 
who is in the courtroom, also tested the petitioner, 
John Franzese, in the Municiple Correction Center, 


and I'd offer both tests to this Court. 


16 THE COURT: Who is Mr. Yambert? 


wR. POLLOCK: “r. Kaufman's associate. 
MPR. Kaufman was unavailable yesterday afternoon. 
THE COURT: Those were the two you tested? 


We objection, your Honor. 


MR. POLLOCK: 


21 | THE COURT: Objection sustained. 


22 || Thank you, Mr. Kaufman. 


Thank you, your Honor, 


THE WITNESS 


24 || THE COURT: We may yet get this kind of 


evidence bafore the Court, but only after T've 
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out to some extent that it's possible the variables 
or at least minimize the effect that they would 
have. 

(Witness excused.) 

THE COURT: I would strongly urce the Government 
to go along with it, and invite any other suagestions 
you have. 

MR. PATTISON: We may very well agree. 

THE COUPT: Incidentally, “Mr. Kaufman, T'a 
ask you to hold your findings on hoth these subjects, 
because it may he that they will be tested aaain 
by others and it will be interestina to see whether 
or not they differ, if they do differ. 

I'd appreciate that. So you may he back aaain 
in this case. 

wR, POLLOCK: ‘The problem which concerns 
me now is the course of the proceedings is somewhat 
altered by what “Mr. Pattison is going to do with 
the Court's request. 

TPE COURT: Go on -- did you think that this 
evidence was going to be admitted? 

wp, POLLOCK: I was hopeful, your "onor, yes. 

THE COURT: All right. Now, realistically, 
you felt that it was going -- that it was not aoina 


to be admitted, 
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MR, POLLOCK: Yes. 
oe “| THE COURT: All right. 


Now, I sustain the objection. 


on 


| 

Go on as if T didn't suggest the other tests? 
| This can always come in. I'm not sure they are 

! going to agree. I don't know what Mr. Pattison may 
i have to do to shake up th: higher ups into agreeing 
to this. 


| 
| 
| MR.POLIOCK: May I Jeave the courtroom for 
| 


a moment? | 


— 
— 


MRs. Zaher is in the courtroom. TI have not 
spoken to her since the day she was in the courtroor 
here and I don't know what she is going to do. 

THE COURT: Neither do I. Bring her in. | 
You might say, “Mr. Pattison, to the higher-ups that | 
| T don't think this will create any precident at | 
| all. 
| MR.PATTISON: T don't know that. 

THE COURT: finder these special circumstances, | 
where we have four or five or six people teste’ under 
these circumstances, I think it's indeed a rare | 
| case that will occur, and ifmother case does occur 
| under similar circumstances, if the Government 


aqrees that this is -- this has a tint, if not a 


full show of reliability, then it may he good to do 


it that way. 
ae “R PATTISON: It might, your Honor. 


it is just a relatively novel thought and - 


4 jl 
| THE COUPT: In most cases it is a sincle 


witness where a defendant says he's lying and of 


6 | | 

i course, under those situations T would never take it. | 

| 

7 il ; , | 
Not never, I'm talking about to this ynoint. Never 


ig too long a time. 


9 | 
| Tltimately polygraphina may show its relLia- 


HEELEY 


11 || 
\| MP POLLOCK: “rs. Zaher is in the courtroor 


pursuant to a request of mine. 


She has informed me she will not testify 


uniess the Court wants to hear her. 


sl THR COURT: “rg. Zaher? 


a: “RS, ZANERY: Yes, 


THE COURT: Take the stance. You understand | 


18 || : i 
| we Aon't need a witness' consent to testify. 


ZAHER: TIT understand 


MRS. 


T'm here. 


THR COURT: It's only if they are asved | 


that 


incriminate 


questions that might tend to 


have a constitutional rioht, hut everyone is re- 


quired to give testimony. 


Swear her in. 


I a, Zaher - direct 12 

2 i ANN 2A. FLFR ; calle? as 4 

3 | witness herein, having heen first anlv svorn 

s | hy the Clerk of the Court, was examine? and | 


testified as follows: 


6 || THF COURT: o vou represent “rs. Zaher, 


Votto? 


vr. 


wR. VOTTO: Yes, your Fonor. 


cS] THE COURT: So you have a lawyer. | 


If he wants to raise any constitutional 


auestions for you he's available. 


Pollock? 


Do you have any questions, “fr. 


13 Mr, Votto does represent you, Aoesn't he? 


14 |] THE WITNFSS: Yes, he does. 


ATRECT FXAMINATION 


16 || BY MP. POLLOCK: 
| 


Exhihit 


PP Q Mrs. Zaher, I show you Petitioner's 
3 ana ask you if you have seen that letter hefore? 


19 || a Yes, I have. | 


| when was the first time you saw that letter? 


20 | Q 
2%, | A when my hushand gave it to me in Panbury | 
i| 
| 
22 | _. -ghen he wags incarcerated in Nanhury,. Connecticut. 


23. a) when was that? 


Ttwas in the Spring of 1966. T don't know 


what date this was. 


A, Zaher - Airect 
Nia you show that letter to anybody? 
Yes. T showed the letter to Thormy “attio. 
Where dia you show it to him? 
In Porrest Park near the caronse!. 
9 Mrs. Zaher, I show vou Petitioner's Mxhibit 
6 in evidence and ask you if you have seen that letter 
hefore? 
Yes. ™y hushand sent that let 
from Tonnecticut. 
Q Ts that letter, the date of that letter, 
the Aate it was written or thereahouts? 
Yes. Tt would he ahout the time T received 
the letter. 
Q Ana does that letter make mention of the 
fact that -- of the letter, Petitioner's Fxhibit 3° 
Yes, it does. 
Ts that what it refers to? 
Yes, it odes. 
(9) Now, Mrs. Zaher, in July of 1965 you 
on vacation, did you not? 
Yes, tT did. 
Q Where diA€ you go? 


A I went upstate New York to the North Pole, 


Santa Claus Village, Land of Make Relieve, Frontier Town, 


A, Zaher -— direct 
Story Town, and all those places of entertainrent for 
children. 

9 You had two little girls at the tim; 


correct/ 


9) How many places did you stop at on that 


vacation? 


Oh, T hope TI can remember them all. 7 “nov T «da 


in the Land of Make Believe. I know IT was in Story Town, 


+ think T was in Fantasy Land, Frontier Tand, the “orth 
Pole, and maybe other places along the wav. 
a What was the last place you went £02 
The North Pole, we worked our way 19 to. 2: 
ce) "Yow many days did it take you to reach -- 
nr T'm not exactly sure. I was away -~ roughly, 
I was away two weeks and T came back pretty much fror the 
North Pole, but I don't remember exactly. 
Yow long aid you stay at the Morth Pole? 
A couple of days. 
9 Yow long aia it take you to get hack? 
A I'm not sure. That was our last ston. We 
started for home right from there. 
Q what date did you get bact? 


nA Jt may have heen -- Tf can't tell you evactly the 


na, Zaher - direct TAa5 


= 


t was ahout ten years ago. 


a Approximately? 


x I would sav it waseither the 4th, the Sth. 


the 6th. Tt was the early vart of *1gust. 


qr 


wr, POLLOCK: Can T have this market for 


identification. 


THR CTEOX + Posteard marked Petitioner's 


Fxehibit 7 for identification. 
(So marked,) 
POLLOCE : 
9 Yrs. Zaher, have you ever seen this vostceare 


hefore? 


Yes. 


Tt's a yvostcard T sent to my mother-in-lar’. 


Was that sent from fe North Pole? 


Yes, it was. 


Was that your last stop? 


Yes, it was. 


nia it take you in excess of a week to get 


ur to the “North Pole? 


Yes, it .did. Recause we stopped at other 


and the date on that postcard is what? 


1965, 


July 31st, 


Rn, Zaher - direct 


Now, do you have any recollection 


wr . POT,TOCK: T'a offer this in evidence, 


your Honor. 
mr. PATTISON: May I see it? 
May I just as* one or two questions? 
TIE COURT: Yes. 
TOTP NTRE EXAMINATION 


BY “R, PATTISON: 


This says Santa's Workshop, Morth Pole, 


That is around where? 


wilminaton, Mew York. 


“hat city? Wake Seorge, is it around there? 


Pagt Take George, hecause T staved at Take 


Ceorge on my way there. 


9 tow far past Lake Georgqe?ARBout, 7o you recall? 


I really don't recall, no. Tt took re 


lonaer to travel hack and forth hecause at that time rv 


davghter was a year and a month o]?7, so traveling was, 


you know, a little more handicapnec. We had to stop for 


fresh milk, T had two littie children so we Aian't eravel 


as fast as we might now. 


9) Is it more than six hours awav from here? 


“ore than six hours to aqet there? 


Yes. 
Yes, it T helieve 


than six hours to get to “orth Pole, 
9) Wore than eicht hours? 
I guess depending on hov vou Arive and hev 


you stopped. T would think so. It would take meloncer "iar 


eight hours to get there. 


It's not too far from “ontreal, tT helieve. 
You are not too far from the Canadian border when vou are unm 


there 


mp. PATTISON: Thank you. 
HTPrCT EXAMTNATTON 
RY MP, POLUOCK: (Cont.) 
Tre COURT: Tet it he marked. 
PATTISON: No objection, 
THR CLERK: Petitioner's Txhihit 7 previoust” 
marked for identification, is now received in evitenca, 
(So marked.) 
POTLLOCK 
2 Yow, "rs. zaher, you saic vou aot back annroyvi- 
mately *uqust 4th or 6th? 
Or Sth or 6th, some part of that early 
of Auaust. 
Q And you were away fer tyvo weeks? 


Approximately. 


A. Zaher - direct 


= Tt could have heen 13 days, 1? days, approxi- 
rately. 


Now, ‘Irs. Zaher, did you have anv treatments, 


~ 


any physical ailments during this period of time? 


T 


6 j . 

A Yes, I had a lymph qland infection, and "RE 
treated for it prior to the time I went awav. 
i Oo What was the last date you were treated 'v the 


regarding that infection? 


1O 
” n July 17th. 


And you've checked that with £50 loctor? 


Yesterday. 


after that 


Mrs. Zaher, approximately how Tone 


" ALA vou qo upstate? 
Tt was a couple of days. 


de T'm really -- T have to be honest, T'r not nositive 


heen tires or 


Tt could have heen the next day, it could have 


18 
| four days later, T'm not sure. Ten years has past, ane I'o 


sorry, T can't be accurate with dates. 


to you? 


Noes the date Inly 26th mean anything 


It's my sister's birthday. 


sister's 


Were you home in 1965 on your 


No. 


You were already away? 


?, Zaher - Airect 
I'm positive T wasn't. Twas awa 
mm, PNLLOCK: TT have no further questions for tir 
witness, your Wonor. 
mn. PATTISON: May 7 have just a moment, 
your FYonor. 
(Pause. ) 
DIRECT FYAMTNATION 
BY “MP, PALTLACY: (Cont.) 
Was your hushand with you on this trip? 
Yas, he wae. 
wR. POLLOCK: Thank vou. 
mHF corerT: I thought that was the nonint of 
examination. 


wR. POTTIOCK: It was. 


T'mr sorry. 


a] 


THE CONKT : T assume that when soreone Sair 


Rlackie was sending their hest regards and havine 


a wondeerful time, that he was there? 


MF WITNESS : May I. say sometnina 


conrT: You better wait for auestions 
may say the wrong thing. 
PATTISON: No other questions, vour ‘fonor. 


comer: You mav step down. 
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MR, POLT.OCK: TI have another question. 


REDIRECT EXAMINATIGN 


RY MR, POLLOCK: 

Q Mrs. Zaher, did you ever show that posrcar’ 

agents of the ! 

A I helieve I may have, hecause T did stow them 
postcards when my husband was originally arrested, 

Mr. Pollock, may I say in 1965, T didn't 
drive. So wherever we went, it took longer hecanse 
Blackie eid all the driving. 

Q Mra. Zaher, the question is this, in 1965. 
when your husbané was arrested, was there inquiry az tc 
whether or not he was involved in the bank robbery of 
July 30th? 

Yes. 

9 nia you produce postcards showing him to be 
away on that date? 

Yes, I did. To the agents in my home, Tf Aid. 

Q And you showed those postcards at that time? 

A It may have been other postcards, but T 
showed postcards with dates showing he was not in 
New York City at that time. 


THE COURT: Ta.whom did ya show them? 
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THE WITNESS: Y'm positive, whatever acents 
were at the house. 
CORT: Do you know Agent Putz? 
WITNESS: T met him in 1965. 


2 COURT: Do you know whether te showed 


WITNFSS: I don't remember. 


: COURT: Anything further? 


PATTISON: No, your Yonor. 
COURT: You may step down. 
Thank you. 
(Witness excused.) 
MR, POLLOCK: Your Honor, the petitioner 
calls to the stand John Franzese. 


( continued next page.) 
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Franzese - direct 


~ J OB N FRANZES *% , navina been 


3 first duly sworn hy the Clerk of the Court, was 
4 examined and testified as follows: 


5 uP. PATTISON: Your Honor, at this time the Governmert 


would ask for an offer of proof as to relevancy 


as to the issues raised here. 
THE COURT: I don't need an offer of proo*. 
There is a question, always 4 question as to whether 
10 he knew about the evidence at the time of trial. 


1] MR, PATTISON: That is what I want the evidence 


That is what 


12 limited to, your Honor, of course. 


T mean. 


THE COURT: This is a hearing. T am not limiting 


This is the defendant asking for a new trial. 


17 It's about time he took the stand. T'Aa like to hear 


his version. 
Go ahead. 


MR, POLLOCK: Thank you, your Yonor. 
EXAMINATION 


POLLOCK s 


23 || 9 Mr. Franzese, are you commonly known as 
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9 And how old were you when you took this 
; nickname? 
A Well, I -- I never took the name, it was 
given to me, 
0 By whom? 


- A My mother. 


Qo Now, Mr. FPranzese, in July of 1965, had 


you ever been in the Aqueduct Motel? 


1 I have never been in the Aqueduct “otor Tnn. 


Q In Juiv of 1965 had you ever met Charles 


Zaher, who appeared today? 


YT didn't. 


A 


a) Prior to February 1967, in Albany, New Yo 


had you ever seen Charles Zaher, to your knowle4ae? 


aN Fxcuse me? 


in Altlhany, New York, 


Q Prior to February, 1967, 


when he testified, had you ever seen Charles Zaher in your 


life, to your knowledge? 


A I seen him only once. That was through the 


doors over one of those split windows over there in 


front of Mr. Judge Mishler. 


| Q Was that at a hearing when the witnesses 


were brought? 


| A Right. When the witnesses were brought in, 


Franzese - direct 
Judge Mishler excluded us from the courtroom. 
O And you were outside? 
A Right. I peaked in, T wanted to see who they 
were, because I never saw them in my life. 
MR. POLLOCK: I direct the Court to docket 
sheet of January 25th, such a hearing was held. 
THF COURT: When? 
MR, POLLOCK January 25th, 1967, the Court 
held a hearing of examination of witnesses. 
It's only the docket sheet in the record of 
this case. 
THF COURT: All right. Go ahead. 
POLLOCK: 
Q Now, Mr. Franzese, ~~ 
THE COURT: By examination of witnesses, 
you mean I made the Government witnesses available 
to the defendant's counsel? 
MP, POLLOCK: I object, your onor. 
THF COURT: All right. Ge ahead. 


BY MP. POLLOCK: 


Q At the time you were indicted for this offense 


in April of 1966, who was your attorney? 
A I believe it was Lester Landy. 


19) nid Mr, Landy remain your attorney through the 


wm 


on 


trial of 
A 
9) 


A 


ss 
rea] 


FPranzese - direct 


this case? 
No. 
Nid - you fire him? 


Well, he brought in Mr. Sabbatino in with 


helieve that's the way it sent. 


o 


A, 


nid Mr. Landy subsequently aie? 
He died, right. 
Did you subsequently get other counsel? 


Tt had *r. Sabbatino and then “Mr. Sabbatino 


-- T changed to Mr. Fdelbaum. 


Q 


You changed to Mr. Bdelbaum when, right 


before the trial? 


A 


Q 


Excuse me? 
When did you change to “r. Fdelhaum? 
A, Refore I went to trial. 


The month of December refresh your recollec- 


TY don't recall, no. 
Nuring the time you had ~~ 


THE COURT: The only lawyer I recall} 


representing “r. Franzese was Fdelhaum. 


Your Honor, if you look at the 


MR, POLLOCK: 


docket sheets, Wr. Fdelbaum entered the case on 


Necermb er 28th, 1966. 


sae 
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“ah THE COURT: Another judge had this for a while. 
| 


bh wR, POLIOCK: Judge Bruchhauser had it, 


| 


| 


Judge Rayfiel had it -- 


- | 
a THE COURT: When it came before me, “r. Fdelbaum 


made the first appearance before me. 


‘ MR, POLLOCK: I'm not arguing that. T am 


simply stating there was -~ 


That was before it came to me. 


THE COURT: 


sid un. POLLOCK: May I have this marked for 


identification. 


TE CLERK: Document marked Petitioner's 


Fxhibit 8 for identification. 


(So marked.) 


15 || By MR. POLLOCK: 
€ || | 
\ 9 Mr, Pranzese, did Mr. Tandy ever prepare 


ee affidavits for you to sign for different legal proceedings? 


oe A I believe he did. 


vu Petitioner's Exhibit & for identi- 


— 
ice) 


re) tT show yo 


fication. I ask you to look at 4t and ask if that was 


prepared for you? 


THE COURT: Is this a motion to depose Zaher? 


Yes. 


mrp, POLLOCK: 


THE COURT: Give it to the Clerk. Wark it. 


Tt's part of the records of this Court. 


I don't have to have the foundation for ne, eae 


Franzese - direct 
I can take judicial notice of it. 
THE CLERK: So marked Petitioner's Fxhihit 
8 in evidence. 
(So marked.) 
BY MR, POLLOCK: 
Q Mr, Franzese, on September 9th, 1966, an 


affidavit was filed in which you state you believe Charles 


zaher has evidence which would show that you were not guilty | 


of the crime for which you are charged, to prove your inno- 
cence, nad you also state that you don't helieve “r. Zaher 
is going to he a witness against you. 

R That was the information that had come dawn 
to Mr. Tandy. 

10) To Mr. Landy? 

A Well, yes, I believe somebody had come -- 


had sent information down, something to the respect that --~ 


we sent him up to Mr. Landy to talk to him. 
THE COURT: pid Landy tell you this? 
THE WITNESS: I believe it was something that 
T had read in that effect. 
Q Mr. Franzese, the question is, aid vr. Tandy 
tell you that Mr. Zaher was not going to be a witness ana 
had information which could establish your innocence? 


A That's right. 
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"He COURT: My question was a little different: 


nid Mr. Landy tell you that Zaher had sore 
information which would be helpful? 
WITNESS: Right. 
COURT: He told you that? 
WITNESS: Right, your Honor. 
> COURT: Did he tell yeu the information? 
WITNESS: No, he never did, your Honor. 
CouRT: Just that Zaher had information 
that would help you? 
THE WITNESS: That's right, your "onor. 
BY MR. POLLOCK: 
9 Mr. Franzese, were you able -- wasyour 
counsel ever able to depose Mr Zaher? 
A Excuse me? 
Q To your knowledge, was Mr. Zaher ever deposed 
or questioned by Mr. Landy? 
A No. 
Q Did Mr. Landy ever tell you tha- there was 
a document which could prove your innocence? 
A No. 
Q nid Mr. Landy tell you that Charles Zaher 
had testimony which could prove your innocence? 
A No. 


Q What did Mr. Landy tell you exactly as you can 
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remerber it? 


”) 
| m He just told me to my recollection that he had 


‘ 
| goemthing and to just stay still and Tt will worry about it. 


ia Q Mr. Franzese, is it fair to say that you were 


a nonguestioning client, you dia what your attorney told 
you? 
Right. 
I never questioned any of m lawyers. 


Q when is the first time you versonally 


met Thomas Vattio? 


A T met him in Kew Gardens. 


¥ | Q You say Kew Gardens, you mean the Vouse of 
Netention? 
15 | nA That's the Mouse of netention. 
16 | a) Where in the House of "etention? 


a A I believe it was in church. | 
| 


No you remember how the meetina came about? 


Yeah. 
We were sitting down, I went to church and 


I found a young man in front of me sitting there, so T was 


ani speaking to a few people near me, around me, ~*~ wonder 


= who this guy is, so he must have heard me and he turned 


around and said, “somebody better introduce us, because T'm 


your co-defendant, my name is Tom Mattio.” 


Nh 
~ 
i) 


Franzese - direct 


oh Q The first time you ever met him? 
3 i tal , | 
A Tne first time I ever seen him or ever spoke 
| 
4 || , | 
Lee) ies 
} 
| 
5 |] - ; . 
Q Mr, Pranzese, did you conspire to rob banks 
6 || ee 
with John Cordero? 
7 ; : 
ra Never did. | 
* g il | 
Ht Q Di@ you conspire to rop banks witn Ricaard | 


NEver did. 


Q Did vou conspire to rob danks with James Smith? 


Never did. 


with Charles 


Nid vou conspire to rob 


Never did. 


9 Mr. Franzese, you made a comment to me, y Wale 


17 || ue ' | 
"|| like vou to tell the Court regarding what you told your 
ciildren about this case. 

19 || m" ile 
| @HE COURT: Objection sustained. 


MR.PATTISON: I object. 


POLLOCK: I believe the credibility of 


MR. 
witness is important. 
THE COURT: Objection sustained. 


24 ! 
a) Did you ever provide diagrams for banks to be 


stolen, to he rovhed in Salt Lake City to the four persons 


Franzese - direct 


just named? 


A Impossible. JT was never in Salt Lake City 


POLLOCK: I have no further questions. 
> COURT: Do you mind if I ask one? 
didn't you get up in the trial and say so? 
WITHESS: I left that to my lawyer. 
He advised me not to take the stand. 
THE COURT: You never said to nin, I want 
tell my story. 
THE WITNESS: He told me not to testify, 
your Honor. 
THE COURT: Mr. Pattison. 
CROSS-EXAMINATIO?N 
BY MR. PATTISON: 


Q Sir, you were here today in court wnen Thomas 


Mattio said that he sent you news, a message; is that right? | 


A That's what he said, right. 
Q Do you remember that, through a man by the name 
of Castalazo? 
A I wouldn't know. 
THE COURT: Benji. 
Castalazo, Benji Gastalazo. 


Do you know him personally? 


1 Franzese - cross 202 


2 A I've heard of the name. 
3) Have you ever met him? 
4 A Not <-- dia I ever talk to him in reference to 


2 || any messages? 


6 Q Mo. Ever, did you ever talk with Benji 


Castalazo? 


8 A YEs;, 1 did. 


9 | Q So he knows you? 


Right. 


And you know him? 


Yes, I did. 


13 || Q During the spring or summer of 1966 dic Benji 


Castalazo ever mention Thomas Mattio's meeting? 


15 A I doubt it very much. 


16 || Q You aren't sure? 


17 || A I don't recall] it. JI doubt it. I would lave 


remenbered it. 


19 || THE couRT: What is your best recollection, 


that he did or that he didn't? 


21 || THE WITNESS: He didn't. 


22 | Q During the course of this hearing have you 


23 || made efforts to try and locate this Benji, Benji Castalazo? 


24 A I just heard his name now, Mr. Pattison. 


Up until Mattio said his name, I didn't realize 


Franzese - cross 
ne existed in this case. 


Dien't your lawyer interview “Mattio months 


Yes, he did. 


Nid you ask him whether he ever said that 


He never mentioned that nane 
Wno he told? 
Excuse me. 
Did you ever ask your lawyer ask Mattio 
he supposed to have told? 
A I told him to cneck. He was supposed to do 
that himself. 
Did you ever ask him whether he ever did? 


No, I never did. Because I couldn't remember 


who this message was, that's why it never dawned on me. 


Dic you actually get a message? 
Excuse me? 

Did you actually a message? 
No, sir. 

I don't remember the message ar 


Did Zaher, Charles Zaher, prior 


Ho, sir. 
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Didn't you just say that your lawyer -~ 
Excuse me. 
You just said that your then lawyer -- 
No, I didn't say that. 


-- Mr, Landy mentioned something to you about 


A We mentioned that he had information, but 


I @on't know who it was from. I never questioned him. 


O Dia he mention anything about Charles Zaher? 


No, he didn't. 


12 
(continued next page.) 


13 

Syl flws. 
14 

15 


16 
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tr 


CROSS-EXAMINATION 


BY MR. PATTISON: (Cont'd.) 


Q Did he say anything about Thomas Mattio? 


A He didn't. 

MR. FATTIOSON: May I have that exhibit that 
| you just had, the motion. (Addressing Mr. Pollack) 
Q You signed this, didn't you, this affidavit? 


Not necessarily this one, but -- 


"7 THE COURT: That is a copy. Will you concede 


that the defendant signed that affidavit? 
ald | MR. POLLACK: Certainly, your Honor. 


is Q So, at least at that time, September 30th, 


1966, -- pardon me, the 9th day of that month, 1966, you 
were of the firm belief that Charles Zaher had important 
information? 
a A No, I didn't. I didn't know who had the 
information. 


Q Did you read this before you signed it? | 


A Excuse me. Is that that same one I read 


before? 


Yes. 


ei Q My lawyer knew that. I signed it, that's 


Did you ask your lawyer, “What am I -- 
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A No, I didn't. 
Q "What am I signing? 


> 


I just signed the paper because he's my 


lawyer. I left it up to his judgment. 


Q So then at least you are saying Mr. Landy 
q knew -- 
8 A I didn't say that. | 
. Q ~- that Zaher was -- 
” A I'm sorry. Go ahead. | 
i" Q If you didn't know the importance of Zaher, | 


and your lawyer asked you to sign a paper saying it is 


important that we get Zaher and find Za’ +, wouldn't you 


assume that your lawyer had a reason for that? 
A He had a reason, no question about it. 
Q When did Mr. Edelman take over the case, do | 


you recall approximately when? 


| A No, I don't. I don't recall that. | 
mt Q Mr. Landy died when, sir? | 
= 7 A I wouldn't recall. | 
ak Q Was it recent? 
22 || A No, he died during the trial. While the -- 


| I mean he died just before the trial. I believe he died 


|| just as Mr. Sabbatino took his defense as my lawyer. 


bt 
on 


Q That was his own partner, is that right? 


iy 
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Sabbatino was with the law firm? 
A No, there was two individuals, two different 
law firms. 
Q Mr. Sabbatino and Mr. Landy were not associ- 
ated in any way? 
A No, they weren't. 

THE COURT: Sabbatino and Tortarelli, that 
was the partner. Mr. Boitel is sitting in the court- 
room. He is a former associate of Mr. Sabbatino. 
He was employed at the firm or as an associate. 

Am I correct, Mr. Boitel? 


MR. BOITEL: That's correct, your Honor. 


THE COURT: Mr. Boitel, Mr. Landy was never 
associated with the firm, was he? 

MR. BOITEL: No, sir, he was not. He brought 
Mr. Sabbatino into the case. 

THE COURT: I see. 

7 Did he have offices in your suite or was he 

on the same floor in the same building? 

MR. BOITEL: I know he didn't have offices 
in our building. I don't know where his office was 
located. 


BY MR. PATTISON: 


Q Did you ever tell asyone that you did get a 


tS 
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message from Mattio, Thomas Mattio? 
A No. 
Q Did you ever tell your own lawyer? 


A No. 


That you did get a message? 


THE COURT: Your own lawyer. You are point- 


Pollack, is that who you mean? 


PATTISON: Yes. 


sir. 

naver said that? 

A 

Q And you never said that you got this message 

but you couldn't recollect who it was from, that there was 

some mixup as to who was the source of the message? 
A Don't recall message at all. 


Never said that? 


Q 


THE COURT: Did Parks, Cordero or Smith ever 
come to you and ask you for money to hire lawyers? 
THE WITNESS: Your Honor, I never saw them in 
my life. 

THE COURT: They never made that demand on 


THE WITNESS: I never seen them until I was 
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indicted with this crime. 
THE COURT: No third parties ever came to 
you and said that? 
THE WITNESS: No, your Honor. 
THE COURT: “You better pay the fees here." 
THE WITNESS: No, sir. 
BY MR. PATTISON: 


Q When for the first time did you ever hear of 


their names, do you have any recollection? 


A The first time I heard their name is when I 
was being indicted for this crime, I got indicted for this 
crime. 

That would be in April of -- 

A Around that period sometime. I don't recall. 
I never had no reason to know who they were. They were 
never friends of mine. 

Q When for the first time did you meet Mattio, 
Thomas Mattio. 

PN I met him in the Kew Gardens Prison there, 
whatever you call it, Mr. Pattison. 

Q That was out in Queens? 

A Queens County. 

Prior to the murder trial? 


Right. 


| 


bo 


Honor? 


BY MR. 


Q 


A 


A 


know her. 


Q 


case here. 
Q 


A 


PATTISON: 


Do you know her? 


Never seen her. 
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MR. PATTISON: May I have & moment, your 


TZ COURT: Surely. 


(Pause) 


Cordero's wife, when did you first meet her? 


Never seen her in my life. 


Elinor? 


If she was in this courtroom now, I wouldn't 


Did you ever hear of her? 


Excuse me? 


When for the first time did you ever hear of 


Again we go back to the same question. This 


Pria-to that had you ever heard of her? 


Never heard of her, no, sir. 


Rupolo, I think her name was back in 1964, 


Wouldn't know her or him. 


pid you know her under that name? 


Never knew her or nevér knew him. 
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Q Would it be fair to say that you have -- that 
you, during the trial of this matter, trial of the case, 
never talked with your own lawyers about witnesses, 
potential witnesses, matters which you feel might be help- 
ful to them, did they ever sit down with you and talk *o 
you -—- 

A No, as a matter of fact Mr. Edelbaum told me, 
when we went to trial, he said to me, "If this is all you 
got to tell me which is nothing. we are going to trial with 
the yellow pad and a pencil," he showed me. "This is how 
we are going to trial," and I believe he threw them in the 
valise, and that's how we went to trial. I had nothing to 
tell him because I knew none of these defendants. 


Q Did you throw him a copy of this motion, 


A Excuse me? 
Q pid he throw into that bag also a copy of the 


motion asking to meet with and talk with Zaher? 


A I never discussed the motion with Mr. 


Edelbaum. I didn't realize it was there and I never knew 
it was withdrawn. 

Q Mr. Edelbaum is a relatively thorough lawyer, 
isn't he, wouldn't you have to say? 


A Excuse me? 
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Q From your knowledge of: lawyers, wouldn't you 


say that Mr. Edelbaum was a relatively thorough lawyer? 


THE COURT: I don't know that this witness is 


an expert on the effectiveness of lawyers. 


MR. PATTISON: Not the effectiveness, your 
Honor, thoroughness. 


THE COURT: Same thing. 


(Continued on next page.) 
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But it was a matter of record, was it not? 


What was a matter of record? 


A Excuse me. 
ce) That the motion was filed and signed | 
A It was filed, I did, right, but I don't remember 


withdrawn. 


it ever being 


MR. PATTISON: I don't have any further 


questions. 


MR. POLLACK: No redirect, your Honor. 


THE COURT: You may step down. | 


(Witness excused) 
THE COURT: Next witness. 


MR. POLLACK: At this time I would ask the 


Court to take judicial notice of the docket sheet of 
this cage pursuant to an entry for December 28, 1966, 


a stipulation for the substitution of attorneys, filed 


for the defendant Franzese, Maurice Edelbaum, 


York City. 


233 Broadway, New 


THE COURT: I got the case after that date. 


MR. POLLACK: No, I think you were the judge 


no, Judge Rosling handled the next thing also. Correct. 


There was a couple of mentions of you in here, Judge, 


on 11/28. But you referred it to Judge Rosling. ‘hat 


js the time we didn't have an individual assignment 


system in the court. 
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MR. PATTISON: Your Honor, I think that the 
records and files of the case are part of the motion. 
THE COURT: I will take judicial notice of all 
the records in the matter. 
MR. POLLACK: Your Honor, there are certain 
points in the record I would like to bring up. 


THE COURT: You can bring them up in your trial 


MR. POLLACK: At this point, your Honor, the 
petitioner will rest. 


THE COURT: Mr. Pattison? 


MR. PATTISON: We have no further case, your 
Honor. We will rest. 


THE COURT: All right. 


MR. PATTISON: Your Honor, I would like to order 


the minutes and submit a brief. | 


THE COURTS I willavait the answer on the | 
polygraph. 

MR. PATTISON: That should be forthcoming 
Monday, your Honor, I would say at the latest. We 
would like maybe two weeks to submit a brief. 

THE COURT: Well, if you agree to the polygraph 


you can have more time than that because I won't 


decide this case until after the polygraph. 


wr 
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Your Honor, I can have a brief in| 


MR. POLLACK: 
quicker, and if they are not going to agree to the 
polygraph I would ask the Court to expedite the 
matter. I believe there is a substantial question 
here. And I believe that the Petitioner -- 
THE COURT: You oppose the polygraph? 
MR. POLLACK: No. I say if they are not going 
to agree with it. 

THE COURT: Oh, I see. 


Then I would ask the Court to make 


MR. POLLACK: 
: | 


it less time than two weeks. 


THE COURT: How much time do you want? 


MR. POLLACK: I can have a brief in by Thursday 


of next week. 


THE COURT: Don't you want to wait for the 


transcript? 


MR. POLLACK: I don't believe for me it is 


necessary, your Honor. 


But I will order it on a daily 


copy if t lat will expedite the matter. 

THE COURT: Well, the Government -- | 
MR. PATTISON: So will we, your Honor. 
THE COURT: Get your briefs in as soon as you ae 


MR. PATTISON: Yes, I shall. 


THE COURT: The time for submitting briefs will 
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be irrelevant if the Government consents to the 
polygraph. 

MR. PATTISON: Yes, it will. 

THE COURT: If it does not, then we will 
about how long it should take. 

MR. PATTISON: Very well, your 

MR, POLLACK: Does the Court 
your Honor? 

THE COURT: Well, don't you want them for your 
brief first? Submit them with your brief. 

MR. POLLACK: Very fine. 


Your Honor, will the Petitioner be kept here on | 


the writ until the decision is reached? 
THE COURT: No. 
MR. POLLACK: I would request that it be done. 
THE COURT: There is no reason for it. 


MR. POLLACK: I believe there is a substantial 


question. I want to confer with him during the time of 


my brief. 
THE COURT: Mr. Pollack, I think there isa | 

substantial question. And I will start quoting tne 

cases which in effect say verdicts and convictions are 


not easily overturned. 


MR. POLLACK: I agree with that. 


Franzese 

THE COURT: And you have the burden of proof. 

MR. POLLACK: 1 think we have met it. 

THE COURT: When you say there is no ‘sieecanesek | 
question I interpret that a different way thin you 
would like me to interpret it. 

MR. POLLACK: NO. I say there is a substantial | 
question for the Court to determine. | 


THE COURT: Oh, there is a substantial question | 


you say. 

MR. POLLACK: And I believe I would request of | 
this Court at least one week with my client. I have | 
had two days with him now. And some of the | 
misconceptions and misconstructions of statements that | 


I have made because I haven't had time to talk to him 4- 


THE COURT: Do you rest? 


| 
| 


MR. POLLACK: Yes. 

THE COURT: Do you want him to prepare your case 
further? | 

MR. POLLACK: I would like to have him here 
further. 

THE COURT: Do you wart some time to prepare 
your case further? 

MR. POLLACK: Yes, I would like to speak to him, 


your Honor. 


on 


~ 


10 


1] 
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THE COURT: All right, speak with him here over | 

| 

the weekend. And you, Mr. Pollack, start talking with 
him now. And if you want to re-open these proceedings | 
you submit an affidavit immediately and tell me why. 


MR. POLLACK: Okay. | 


THE COURT: But he will not be kept here sisi 
you think that there is a substantial question. | 
I told you this, Mr. Pollack. snd I mean this | 
very sincerely. Mr. Franzese will be «reated with the | 
same courtesy as every other prisoner is treated. No 
better. I intend to decide this case as though it was | 


United States v. Mr. X, some unknown individual. 


MR. POLLACK: That is all we ask. 


THE COURT: He will get a new trial if I think | 


he deserves it. I will deny it if I think he doesn't 
deserve it. And I want to make that point very clear | 

MR. POLLACK: But, your Honor, it doesn't go ey 
the issue. If the Court does decide there is to be a 
new trial and the Court does grat him and does rule 
within a two- or three-week period, the defendant 
should be here. 

THE COURT: Mr. Franzese will be here if it is 
convenient to the Marshal's service to keep him here 


over Monday. But he will be here until Monday at 


least. If you say that you haven't had enough time to 
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talk to your client, you start talking with him, because 
I have listened to arguments like that from you since 
you came into the case. And I am getting to disbelieve 
your statements. | 
MR. POLLACK: Your lionor, I wrote this Court a 


letter when the case was on for oral argument asking 


that the defendant be brought in for me to confer with | 


him. And one of the main reasons I stated that in the | 
letter was the content of the letter produced by Ann Zaher. 

I did not get a chance at that point. The Court wrote 
back and said if it is only oral argument I am not 
going to release the defendant -- 

THE COURT: First you indicated to me that 
Mr. Franzese would not be a witness because he had no 
information to give. That is what you indicated to me .| 
Then you want him in here a week before to go over on | 
case. 

MR. POLLACK: ‘When the letter became relevanc, 
your Honor, yes, it became important to have 
Mr. Franzese here. 

THE COURT: I tell you, Mr. Pollack, to be very 
careful of the representations you make to this Court. 

MR. POLLACK: Your Honor, I take that at great 
accel umbrage. I wrote this Court a letter. There 


were misstatements that Mr. Pattison used of mine in 
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the hearing that was heard in chambers regarding the 
letter -- 

THE COURT: All right, we are going to cut this 
short. I won't hear any further argument. All I am 
saying to you is do not ask that Mr. Franzese remain 


here for a week because there is a substantial 


question. That is a phony argument. 


MR. POLLACK: I don't believe it is, your Honor .| 


THE COURT: All right. I am telling you it is. | 


Now, this has nothing to do with the merits of 
the case, believe me. 
MR. POLLACK: I believe he should stay here 


until there is a decision. 


THE COURT: No, he will not. He will not 


because no other prisoner is treated this way. That isl 

the point I am making to you. | 
MR. POLLACK: Your Honor, my experience is just 

the opposite. I believe prisoners are kept here for 

long periods of time for any decisions on motions. 
THE COURT: Really? 


MR. POLLACK: Yes. 


THE COURT: Before me? 


MR. POLLACK: I have never had a motion before 


PATTISON: Post-trial motions? 


MR. POLLACK: Yes. 

My experience in the Government was certainly 
to that effect, yes. Prisoners were kept until they 
got a decision -- 

THE COURT: Well, you point out a case to me of | 
mine where I kept the defendant here on a 2255 until I ! 
rendered a decision. Find one. 

MR. POLLACK: Your Honor, I am not challenging 


the Court. 


THE COURT: But I say I think it is important 


to you. I think it is important to Mr. Franzese. I 


think it is important to the family to know that he is | 


not being treated any better or any worse, because 
they might get the impression he is going to be treated 
worse because he is Franzese. And what I am trying to 
teil them through you is that he is not going to be 
treated any worse. But on the other hand, I want you 
to know teat he is not going to be treated any better. 
MR. POLLACK: I am not asking for that. 
THE COURT: And do you want to know something ? 
That is the way he knows he is not going to be treated | 
any worse, because I am telling you he is going to be 
treated no better. Now that is a lesson maybe you 
ought to learn. 


Gentlemen, good day. 
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1 PETITIONER'S MEMORANDUM OF LAW 


‘UNITED STATES DISTRICT COURT 


|EASTERN DISTRICT OF NEW YORK 
| 
ee ce ee oe ae ee ae ee ee ne es cae On ae OS OD OO Se DD SD DD SD GED OED GY EN SND ND x 


Petitioner, Index No. 


-against- 75 ¢ 1613 


\UNITED STATES OF AMERICA, 


Respondent. 


The Petitioner, John Franzese, addresses this 


| 


Court plirsuant to 28 U.S.C. §2255 for a writ of habeas 


In support of this motion 


| 
~ granting him a new trial. 
‘laws Petitioner will rely upon this Memorandum of Law, the 


‘facts adduced at the evidentiary hearing on December 12, 1975 


lana on the prior Memorandum of Law submitted in behalf of 

| 

the Petitioner. 

| 

It is the Petitioner's position that the factual 


| 


discoveries at the evidentary hearing, so overwhelmingly 


1] 
lof perjurious testimony that had the trial jury been apprised 


| 
| 
| 
‘a uncontrovertedly prove his conviction to be the product | 
| 


| 


[a a 
| ; | 


tl 


1 
lof this perjury it would have had no choice but to alter its : 


verdict and acquit the Petitioner of the crime as charged. 


| See United States of America v. Stofsky, et al, Slip opinion | 


a nn a 


j 
i 
| 
| 
| 
| 
! 
! 


| dated November-7, 1975, Second circuit Court of Appeais 


|| Ped. 2d “ 


| Facts Adduced at the Evidentiary Hearing 


} The Petitioner wasconvicted in March 1967 based 


'upon the testimony of four self-confessed bank robbers. 


| There was no outside corroboration of Petitioner's involve- 
ment in the bank robbery scheme presented to the jury except 


|| for the testimony of Richard Parks, John Codero, James Smith 


| and Charles Zaher. These four men depicted the Petitioner 


. the mastermind of a nationwide bank robbery ring, of 


|motion for a new trial is based largely upon the recantation 
| of the testimony of the witness zaher and corroborative 


| 
| 
| which they were the operational hands. The Petitioner's | 
{ 
witnesses and documents. 


| 

| The key to the Petitioner's involvement in the 
- robbery ring lay in a meeting which allegedly occurred 
lat the Aqueduct Motor Inn in Queens, New york between July 
19 and 23 of 1965. Prior to this meeting the four witnesses 


nad robbed two banks under, as they testified, the leadership 


l|o£ one Anthony Polisi. The purpose of this meeting was to 


change that leadership because of the dissatisfaction with 


the Polisi leadership. Zaher testified et the trial that 
one of the reasons. Franzese was brought into the operation 


‘was because he (Zaher) “was having a hard time stealing 


evidentiary hearing that said meeting never took place, 
| petitioner further introduced overwhelming evidence of the 
fact that Charles Zaher had the ability to steal any car 


|, cars." (T.Tr. 1459) Not only did Zaher testify at the | 
| 
’ 
| 
| 
|made by General Motors through the year 1965. This ability | 


crime companion, Thomas Mattio, Zaher had come into posses- | 
sion of a full set of repossessor's keys. See H. Tr. pp.40, | 
| 41, 42, 57, 68, 83 and 84. | 
| In 1965 Richard Parks, Charles Zaher and Thomas | 


Mattio were all young would-be racketeers who palled around 
| together. Mattio and Parks had been indicted together in 


|| 1964 for a theft from an interstate shipment. See Petition- 
ler's Exhibit 2. At the hearing, both Mattio and Zaher testi-| 
| 
|| fied that Zaher was also a party to that hijacking (H- Tr. Dp» 


| 
| 
| 


7. 74) and Zaher further testified that he was not identified 
| | 
| 


| 
} 


until the prosecution began to prepare the case for trial 


| and that when identified he was told that he would not be | 
\! | 
|| indicted because of cooperation he was giving in the Franzese,| 
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case. (H. Tr. p. 75). It must be noted parenthetically that 
| Zaher's participation in this crime and the reason he was 
| not indicted was never made known to the court or jury at 
| Petitioner's trial. 
1 During the spring of 1966 the witness Charles 
| Zaher was incarcerated in the federal prison at Danbury, 
|| Connecticut. During this period of time Zaher smuggled out 
| at least two letters to his boyhood friend, Thomas Mattio, 
| through his wife, Ann Zaher. Zaher testified that the | 
import of these letters was to inform Mattio that the testi- | 
; mony coming forth from Zaher and his three witnesses was 
| 
|| not the truth and that they had in fact already perpetrated 
| a “frame against this guy Tony" who Zaher testified at the 
hearing to be Anthony Polisi and that he, Zaher, had to go 
along with the guys (meaning Parks, Smith, Cordero) to frame 
= guy Sonny, too. Zaher then goes on to lament his in- 
'| volvement in the bank robberies because he earned more 

| 
money robbi'g cars with Mattio than he did holding up banks | 
i 
$, | with the other three. This corresponds with Mattio's testi- | 


! ' 
‘asad that he was asked to join in the bank robberies at their! 
| saeeption and again after Zaher's departure from the con- 

{ 


'gspiracy and each time he rejected the offer because of his 
| 
| 


|aisrixe and distrust of one of the participants, namely, 


Bee i 


vee Ly me | 


i| 


Cordero (H. Tr. 10, 12 and 13). | 
I The Petitioner's motion is an attempt to bring 
| forth the truth in this muddled matter once and for all. | 
{ 
| It has been Petitioner's contention from the beginning that 
he did not know of any of these four witnesses. Note page 
5 of the T. Tr. dated January 31, 1967 a statement by his | 
attorney, Mr. Edelbaum: | 
| "As a matter of fact, your Honor, there is the 
contention of my client, most, sincerely, that he | 


does not know any of these government witnesses." 


ii 
it . 


| tn an effort to uncover these truths we have gone to all 


| ends necessary to secure admissible testimony and documents 


| for this Court's consideration. Our efforts have beer sin- 


| cere and in good faith but it appears from their action that 


the Government's interest is not in the ascertainment of 
the truth but rather in the maintaining of the conviction. 
On December 12, 1975 the Honorable Court heard 


|| Mrs. Hannah Sulner, a dist4nguished disputed documents 


| expert, testify regarding the authenticity of Petitioner's 
| Exhibit 3. That exhibit was tested and found by Mrs. Sulner 
to be between 5 and 10 years of age, probably closer to the 


10-year mark. (H. Tr. p. 47). Mrs. Sulner showed the Court 


| 


i 
how she reached her determination and the Court, by using 


a magnifying glass, was able to see how Mrs. Sulner reached | 


| 
a Enna erence A CLC 
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this result (H. Tr. 52). This test was conducted success- 


fully after a supplemental memorandum of law was submitted 


} ments because "after consultation with various experts as to 
| what may be learned from scientific analysis the Government 
| is of the view that such an exercise would be futile due to 
the common nature of the paper and the ink." (Supplemental 


' Memorandum, pp. 2 and 3). One can only wonder if these are 


the same experts, referred to in the Government's letter 


| by the Government in which they refused to examine the docu- | 


{ 


| 


| 
| 


of December 15, 1975 to the Court, who now find the polygraph 


examination to be unreliable, despite the elaborate precau- 
tions and extensive conditions the Court proposed be placed 
upon the examinations. 

Petitioner's Exhibit 6 is a letter written on 


June 15, 1966 from Charles Zaher to his wife. That letter 


| makes reference to the recent conviction of Thomas Mattio. 
|| Petitioner points the Court to Exhibit 2 which shows Mattio 
| was convicted of a hijacking on June 13, 1966 before the 
Honorable John Dooling for the Eastern District of New york. | 
on that letter Zaher makes mention of Petitioner's Exhibit 
| 3 and also indicates thc co-witness Richard Parks was aware 
|| of that letter and Mattio's response to same. The letter 


|| continues in another vein which is highly probative of the 


== 
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motivation of Charles Zaher in coming forward to recant 
his testimony in 1975. Zaher! speaks of Mattio getting a 

| taste of jiil so that he won't always “be standing on that 
street corner talking slick.I little time in jail would 
straighten him out." Obviously on June 15, 1966 Charles 

' Zaher had reached the conclusion in his own mind that crime 


| was not to be his future life course and in his own way 


wished to teach the same lesson to his dear friend, “Thomas 
| Mattio. This sounds a bit sanctimonious coming from a person, 
| like Charles Zaher but the Court must look at the historical 


i 
development of the facts. In 1965, Charles Zaher was a | 
| petty thief, bank robber and drug addict. Subsequent to his | 


| release from jail he has, in fact, never been back in jail 
and had but one or two small incidents with the law in 1968 | 
or 1969 (H.Tr. 94). Since 1969 he has been steadily em- 


| ployed by the same concern and free of drugs (H.Tr.95). the ! 

letter, Petitioner's Exhibit 6, written by Zaher was obvious- 

ly a sincere pronouncement of his desire to lead a law- : 

|| abiding life. | 
In February 1967 at the trial of the Petitioner, 


| Charles Zaher testified he left New York City on July 29, 
| 

| 1965 and returned on or about Augut 8, 1965. See T.Tr. 
i 

| BP 1496. Zaher testified he took his family upstate to 


| 


| 
| 
| 
| 


| visit several of the children's amusement areas, such as 


Santa's Workshop an“ ‘he North Pole. At the hearing Ann 
i 
| Zaher, the wife of “}« .es Zaher produced a postcard, 


|| Petitioner's Exhibit 7, dated July 31, 1965, from North Pole,. 


‘New York. Mrs. Zaher testified that she and her family were 


| 


|| away for approximately two weeks, that the farthest point the 
| want to was North Pole and they made all their stops on the 


'|way up to North Pole (H. Tr. 184). She further testified 


it took approximately eight days to reach North Pole (H. 
,Tr.185). Mrs. Zaher testified th=t she kno«s she was away 
on July 26 because that was her sister's birthday and she 


| was not home for it (H. Tr. 188). Mrs. Zaher also testified 


_ that she was under doctor's treatment on July 13, 14 and | 


| 


| of 1965 and that her condition was cleared up on July 17 and 
she left with her family and husband on this trip within 


|| four days of her last doctor's visit (H. Tr. 168). This 
i 


'| would indicate that the Zaher's left New york on or about 


| July 21, 1965 right in the time period for the alleged 
i} 
|| meeting. This only further corroborates and explicates 


‘Charles Zaher's testimony that he was never present at such 


a meeting. 


| 


| 
| 
| During the course of his testimony Zaher states 
| 


that the name John Franzese was first mentioned to the four , 
ren | 
-B- 

| 


| 


witnesses by a member of law enforcement, S. A. Thatcher, 


and that John Cordero immediately picked up on the idea of 


' implicating Franzese in a crimé to gain leniency for himself.| 


(H. Tr. 63,64). Corderc's leadership in the effort to justi- 


, fy another Federal prosecution is easily understandable in 


| his stated concern that he would not receive the same con- 


sideration on sentencing as the others because he did not 
testify at the Polisi trial (T.Tr. 536). And Zaher's testi- 
mony that the name Franzese was first mentioned by a member 

| 


of the prosecution team is substantiated by the trial testi- | 


| mony of James Smith who remembersA.U,S.A. Michael Gillen carat 


| mentioning Franzese (T.Tr. 537). Thus it becomes obvious 


that the name Franzese was first mentioned to these men by 


‘| members of law enforcement in the form of an investigative 


inquiry and then the four witnesses sold law enforcement 


a story concerning their involvement with John Franzese, 


Thus from the chance mentioning of a name four desparate 


|| men seized upon a story aimed at winning their freedom. 


The last witness calléd by the Petitioner in this 


| hearing was John Franzese himself. Mr. Franzese testified 
| that he never knew any of these men who testified against 
| him in the year 1965. When asked by the Court why he did 


| not testify in his own behalf, Mr. Franzese answered: "I 


I ccancoaiel 


| 


aQa 


left that to my lawyer. He advised me not to take the 
stand." "The Court: You never said to him I want to get 
up and tell my story?" “The Witness: He told me not to 
testify. That's right, Your Honor." (#.fr.201). Mr. 
Franzese was represented by the reknown trial counsel, Mr. 
Maurice Edelbaum. Mr. Edelbaum entered the case but one 
_month prior to trial on December 28, 1966. However, having 
1 done an independent survey of Mr. Edelbaum's work, one can 
almost universally accept the proposition that no defendant 
7 represented by Mr. Edelbaum will ever take the stand. For 
whatever reason, that seems to be Mr. Edelbaum's preference. | 
Mr. Franzese was a client who trusted his fate into the 

| hands of the lawyer he retained. He could have had no way 
of knowing that the rigidity with which counsel tries each 
case would come back to haunt him, and be relied upon by 

| the Government': witnesses (H. Tr. 69). This is the same 


| counsel who spent little or no time with a repentant Charles 


|| gaher in late 1969 or 1969 (H. Tr. 100,101). 
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CONCLUSION 


The Second Circuit has recently enunciated its 
present day guidelines to determine whether or not a new 
trial should be granted, based upon perjurious testimony. 
In Stofsky, supra, the Court applied the rule of Berry v. 
Georgia, 1060, 511, 527 (1851) stating that “new evidence 


will not entitle jtefendant to a new trial unless it probably 


would produce a different verdict." (emphasis supplied). 
The Court further answered in the affirmative the following 
question: “Should we in determining whether truthful testi- 


mony by the witness would probably have changed the jury's 


| 
' 


| verdict also assume that the jury would have known that he 
|; had lied under oath about the matter." 


i} In the case of United States v. Franzese, the 

} ce 

|| entire Government's case rested upon the credibility of the 
Ht 
|| four above-mentioned witnesses. Based upon this testimony 
| 


j 
i 
i 


'the jury deliberated for approximately 38 hours before 
| reaching its verdict. If the jury had before it the recant- 
| ation of Charles Zaher supported by long suppressed letters 

| which state that Franzese is the subject of a frame [a 


; 
' 


'| commonly understood euphemism indicating that an innocent 
l| 


i} 


| 


A tn stent 


~lil- 


= —_ — ~- 
oe ee 


person is to be falsely charged with a crime by another] | 


and, in addition, the testimony showing that Zaher lied 


| about the dates he was out of town, and, had the jury known 
'of the testimony of Thomas Mattio, indicating his conver- 
/sations with Zaher and Parks, concerning the bank robberies 


| and efforts to enlist his aid in same, would they have 
i| 


| convicted? 


ty 


F Stofsky now allows this Court to weigh the newly 


| discovered evidence and the effects that evidence and a 


|| recantation may have had upon the factual elements of the 


Government's case and upon the credibility of the Govern- 


} It is respectfully submitted that the quality and 


i 
| 
| 
| 
'ment's witnesses. Stofsky, supra, 531. 
| | 
| 
} | 

quantity of proof presented by the Government in his case, 


when confronted by documents and testimony screaming the 


| | 
| innocence of the defendant Franzese, do not support a verdict | 
| 
of guilt and that Petitioner's Exhibit 3 alone makes the 


|| recantation of Zaher more strongly corroborated than the 
i 


entire stream of testimony the Government presented at trial. 


| 
! | 
|\That Exhibit 3 combined with Exhibit 6, which indicates a 
| 


| knowledge of the existence of that letter by co-defendant 


| | 
\} 
ceeaeeeny Paxr.:s, taken in conjunction with the statements by | 

| 

| 
|\Parks to Mattio, do fairly certainly assure that upon retrial | 
ij i 
| 


A 
i} 
i} 


2 om 
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a jury would see through the gossamer wings upon which the | 
Government attempted to fly its case andrender, therefore, 
a verdict of acquittal. 

The case is a sham and a miscarriage of justice. 


It is taking the Petitioner to uncover that sham and relieve 


all parties of the burden of this conviction. The Govern- 
/ment, a party unready and unwilling to ascertain the truth 


|has, at every opportunity refused to come in search for 


| the facts. This Honorable Court implored the Government 


upon more than one occasion to join it and defendant in such 


a search. The Prosecutor's only reply was that unnamed and 
unknown experts advised them against these undertakings. 


3. °tice now demands that a new trial be granted 


|| and that a jury of the Petitioner's peers now be given the 


right and duty to decide this case upon all the evidence. 


Respectfully submitted, 


i 

| MICHAEL B. POLLACK 

\ Attorney for petitioner 
| 1345 Avenue of the Americas 

| New york, N. Y. 10019 | 


PETITIONER'S LETTER IN ANSWER TO GOVERNMENTS MEMORANDUM OF 
LAW DATED DECEMBER 30, 1975 
MICHAEL B. POLLACK 
Attorney at Law 
1345 AVENUE OF THE AMERICAS 
NEW YORK, NEW YORK 10019 


TELEPHONE (212) 247-3720 


December 30, 1975. 


The Honorable Jacob Mishler 
Chief Judge, United States District Court 
225 Cadman Plaza East 

Brooklyn, New York 11201 


Re: John Franzese 75 C 1613 


Dear Judge Mishler: 


I am writing to you immediately upon receipt of 
the government's memorandum of law to clarify what I consider 
to be a prejudicial misstatement contained in said memorandum. 


On page five of their brief, the government states, 
"Purther and devastating corroboration of the original trial 
testimony is supplied bv Mr. Helfand, when he testified that, 
in the middle of October of 1965, Cordero told him that ‘Sonny'‘ 
Franzese was implicated in the robberies (%. 2812, 2613)." It 
is an accurate statement as far as it goes. On page 2813, the 
prosecutor reminds Mr. lelfand that in October of 1965, the 
witness Cordero was represented by Mr. Ruby DiBlasi for some 
period of time. This is confirmed by the Criminal vbocket Sheet 
for 65 CR 443. The witness then concedes he does not know how 
long this relationship lasted and based on that answer, the 
Court sustained an objection. A review on Criminal bLochet 67 
CR 17, the number assigned the case upon its transfer to Albany, 
shows a notice of appearance was filed by uwelfand and Lesser 
for the defendant John Joseph Cordero--dated April 29, 1966. 
Such notice thus was six months after Cordero's arrest and two 
weeks subsequent to the indictment of the petitioner. these 
facts are hardly devastating corroboration for the original 
trial testimony as claimed by the government. 


Yours, etc., 


Michael B. Pollack 
Attorney for John Franzese 


MBP :me 
cc: Assistant U.S. Attorney, 
Thomas Pattison, Esq. 


DISTRICT COURT DECISION 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT: OF NEW YORK -- 


5 © 1635 
JOHN FRANZESE, 
Petitioner, 
-against- Memorandum of Decision 
and Order 


UNITED STATES OF AMERICA, 
Respondent. 
January 21, 1976 
MISHLER, CH. J. 


* Petitioner moves, pursuant to 28 U.S.C. §2255, to vacate 


7 


the judgment of conviction and for a new trial, based on the recantation 
of government witness Charles E. Zaner. 

Petitioner's trial was held in Albany, New York in 
February, 1967. Zaher appeared as a witness on February 13, 1967. He 
testified that he first met the petitioner, John Franzese, in Nova@rber 
1964, at the Crystal Room, which was located at Crescent and Fulton 
Streets, in Brooklyn, New York. The only testimony that Zaher gave 
which linked Franzese to the bank robbery conspiracy of which h was 
ultimately convicted was about a meeting in July, ne Zaher 


testified that he entered the bar of the Aqueduct Motor Inn with Cordero 


about 9:00 P. M. on July 21st. There they met Parks, Smith and Polisi. 


fhe acocmplices testified that the meeting was held either on 
July 19, 20, 21, or 22. It will hereafter be referred to as 
the July 21, 1965 reeting. heres 


BEST cory AVAILABLE 


mente COLE A 


2 SS TTT Te eet Aah ah ME ie ae late 
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Polisi first told Cordero to go to a roam on the second floor; then 


Crabbe came to the bar and told Zaher to accampany him to the second 


{2 - 
floor (T. pp. 1456-1457)... -—«- Present were Franzese, Matera, Crabbe, 


Florio,Cordero and Zaher (Potere was not present). Zaher described 


the meeting as follows: 


Well, Mr. Cordero was speaking to Mr. Franzese at 
the time when he told him we were pretty disgusted with 
the last two robberies that Mr. Polisi had sent us out, 
the first bank robbery we were supposed to get $50,000 
in cash, instead we got bonds... . 


. I told Mr. Franzese that I was having a hard time 
stealing cars, and Mr. Franzese said, “Okay, trom now on 
I will take care of these banks personally fram the bank 
right on down to the stealing of cars." 


And he said, “As Tony told you, if anybody gets 
arrested I will make sure they are bailed out ard they'll 
have a lawyer, and if you get sent away... - 


I will make sure that your family gets money every month." 
Then he says, "Fran now on if you want to reach 

me you contact me through anybody in the room, and what- 

ever they tell you to do you do it because the order is 


coming from me." 


(T. pp. 1458-1459). 


2 
tn this memorandum, trial testimony references will he po ccc Bed 
by "T."; the hearing testirony references will be precacsi by 


> ea 
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Zaher testified that Franzese said that if Zaher wanted to 
contact him, he should first see Crabbe, Florio, Matera or Polisi, and 
that he never again saw Franzese until he made an in-court identifica- 
tion of Franzese. 
Zaher's affidavit recanting his trial testimony states that 
he never saw Franzese prior to the in-court identification and did not 
attend a meeting at the Aqueduct Motor Inn in July, sie He says that 
during the preparation for trial of United States v. rr Special 
’ Agent Thatcher asked the accomplices whether they knew "Sonny" Franzese; 
tha’: Thatcher told him of F.B.I. Director J. Edgar Hoover's intense in- 


terest in Franzese. Faced with a possible life sentence Zaher says, he 


ee ee ee er ly RET ae led pe oe 

~ Zaher also points to other testimony that he says is felse that does 
not directly link Franzese to the conspiracy, i.e., the reason he 
withdrew from the conspiracy after the bank robbery of July 13, 1965, 


and the nature of the obligation due Parks from Polisi, and the fear 
that Polisi had ordered that Zaher be done in. 


/4 : 
" anthony Polisi and his son Salvatore, together with Cordero, Smith, 
Parks and Zaher, were charged with armed bank robbery of the Central 
Queens Savings and Loan Association on July 7, 1965, and of the 

Queens County Federal Sevings and Loan Association on July 30, 1965. 
The trial was held in January, 1966. Cordero, Smith, Parks and Zaher 
pleaded guilty. (Zaher pleaded guilty to only the July 7, 1965 robbery.) 
Smith, Parks and Zaher testified that Polisi was the mastermind. After 
the conviction of Franzese, et al., was affirmed, 392 F.2d $54 (2d Cir. 
1968), the Polisis moved for a new trial pursuant to Rule 33, F.R. Crim. 
P., based on the testimony of the accomplices at the Franzese trial 


re ry 
3 - . 
cheated 23h 4 St 


which relegated Anthony Polisi to a minor role amd shoved Franzese 4s 
the ring leader. The Court of Appeals reversed the district court's 
" denial of a new trial as to Anthony Polisi, based on the governrent's a 


suppression of Cordero's statement of September 30, 1965, and his 

Grand Jury testimony of October 7, 1965 (Cordero aid not testify at 
the Polisi trial) indicating that Anthony Polisi's role after mid- 
July, 1965, was a minor one, i.e., storing weapons and providing a 
neeting place, 415 F.2d 573 (2) Cir. 1969). 


— 


submitted to the pressure of his accarplices to fabricate testimony 
implicating omen ; / 

The affidavits ‘emeisinichty eisai motion offer a 
letter smuggled out of the Federal Correctional Institution at Danbury, 


Connecticut, by Zaher's wife, written by Zaher (then an inmate at the 


ve ard directed to Thanas Matteo in May or June of 1966. 


) p The letter states in pertinent part: 
. . . Richie is going to testify against you and they want 
me to. You see how we framed this guy Tony, ard I have to 
go along with the guys to frame this guy Sonny to For these 
. . . Bank robberies... . Tom they really have me 
squeezed in I try to bug out but I didn't make it. I don't 
mind testifying against guys I don't know but you are a 
different story. /6 


5 pleating eae, Ainienncme sisitpieemans Sa 
~The birth of the idea is vividly Gescribed by Zaher in his affidavit 
at 4-5: 


Later that night when we were returned to West Street, Cordero 
got very excited, "Did you hear what Thatcher said, ‘Hoover 
would give his left nut for Sonny?’ We could get a suspended 
sentence if we could get samething on Franzese." Smith and 
Parks responded, "You're crazy, you'll get us all killed if 

we put. Sonny on sarething." I said, "What can we put him on?" 
First Cordero suggested involving Sonny Franzese in a coin rob- 
bery they were involved in on Long Island. This was rejected 
because I hadn't taken part in the robbery and my lack of know- 
ledge was dangerous should I be questioned closely about it. We 
next Giscussed and rejected an idea to implicate Sonny in an 
armored car robbery in Yonkers, but rejected this because we 
didn't know the intimate details of this situation. The informa- 
tion was being given to John Cordero by another irmate about a 
score he had planned but never made. It wes finally decidad to 
implcate Sonny Franzese in a situation we knew about, the hank 
robberies. 


~ Matteo interpreted this letter as a notice that Parks, Cordero and Smith 


demanded that Matteo join them in their conspiracy to falsely accuse 
Franzese. £3 fiscal to join such a 


ee igs 


diabolical scheme. F the letter a 
Queens County Grand Jury indicted Matteo and Franzecse for the mur 


Ernie Rupolo. The murder trial resulted in an ecquittal of both Ma 
and Franzese. 


- ~e 
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The affidavits state that Mrs. Zaher showed Matteo the letter and 


Matteo asked a mutual friend, Benji Castaldzo, to advise Franzese of 


the contents; they show that during the trial in the murder indictment, 


William Kleinman, attorney for Matteo, was aware of the existence of the 


/7 
letter. 


The court held an evidentiary hearing. 


‘ 


/8 


Charles Zaher, 


his wife, Ann Zaher, and Thomas Matteo testified substantially in 


accordance with the allegations of the support 


government rested on petitioner's case 


nt United States ! 
in the crime. He 
At ab 


office had Franzese 


the murder of Fleanor Coréero's late hashend, 


letter was intended to advise 


Matteo in the hijacking triel 


——$—— 


7i 


— waurice Edelbaum, Franzese's attcrne 


ut the same time the Gucens County District Att i's 


/3 
ng affidavits. The 


Roout one nonth before 


harge (approxim ately June 


that Zaher 


Matteo, Florio ana Crabbe under investi gation for 


Ermest Rupolo. 


J rin the be 


represented him at the state murder trial. 
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The court held an evidentiary hear i 


jd 


also testified at a hearing cn Se! laa 2° 


fy 2 testified and asserted his jrnocen: 


seen the other defenjarts 
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/10 
urging that Matteo cooperate in the murder investigation. — 


Matteo testified that he told Benji Castaldzo, an 
acquaintance of Franzese, to tell Franzese of the plan to implicate 
him (T. p. 23). Franzese moved in this court for Zaher's deposition 
on September 9, 1966, Franzese's supporting affidavit stated: "I 
believe that the said Charles E. Zaher, Jr., has very pertinent informe- 
tion concerning my position as a defendant in this action, rore partic- 
ulerly my innocence." The motion was stiieiide 

A plain reading of Zaher's letter would 

with the accomplices, planned to fabri 


concerning the July 21, 1965, meeting to implicate 
/12 


Crabbe and Matera. The court is not satisfied that 


meaning intended. In the lingo of the criminal busines: 
and Matteo were engaged, the letter could also be interpre‘ 


that Zaher's best interests demanded that he cooperate wit 


710 - 
Matteo entities that Mrs. Zaher had explained the predicerrn 
Zaher found himself in as follows: Parks, Zaher and Cord=ro 
". . . were talking about a hamicide case and they said they 
were going to put Sonny's name into it ard a few other poople 
and she wanted me to partake in the frameup, . . . ami that 1 
I didn't partake in it thet he was going to testify agau 
in my hijacking trial," (H. p. 17). 
(Peferences to hearing testimony in this memoramim 
by 5 

JAL 

~ Pollack's affidavit states that Mrs. Zaher told him that Kleirman 
called her same time during the murder trial and asked her to pro- 
Guce the letter. She says she refused to produce the letter but 


Pas him that she would produce it if Matteo were convicted. 
» that throu am 

Mnate SCOS CIN fas Ps Sac eh Cvyer Ss li 
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included Moe eu cause . they alw 

Sonny i xi peccle who }n i 


aoe er /10 
urging that Matteo cooperate in the muréer investigation. — 


Matteo testified that he told Benji Castaldzo, an.-. 


acguaintance of Franzese, to tell Franzese of the plan to implicate 


him (T. p...23). Franzese moved in this court for Zaher's deposition 
on September 9, 1966, Franzese's supporting affidavit stated: "I 
believe that the said Charles E. Zaher, Jr., has very pertinent inforre- 


tion concerning my position as a defendant in this action, more partic- 
vis 


ularly my innocence." The motion was withdrawn. 
A plain reading of Zaher's letter would indica’ 
tocether L wi th the accaip 


the July 21 


were going to put Sonny’s name int 

amd she wanted m= to partake in the frarem, - 

I didn't partake in it that he wes going to testify agai 
in my hijacking trial.” (H. p. 17). 

(Peferences to hearing testimony in this me~ramium are 
by id 2 is 


Polleck's affidavit states that 
called her scone time during the m 
Guce the letter. She says she re 
told him that she would produc 
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enforcement officers. 


HAS THE DEFENDANT SHOWN THE RIGHT TO A NEW TRIAL 
The right to a new trial based on recantation testimony 


must satisfy the triple-prong test set forth in Larrison v. United States, 


24 F.2d 82, 87 (7th Cir. 1929), and reaffirmed in this circuit in United 


2 


States v. Troche, 213 F.2d 401, 403 (2d Cir. 1954), and United States 


v. Persico, 339 F. Supp. 1077, 1085 (E.D.N.Y. 1972), aff'd. on opinion 


below, 467 F.2d 845 (2d Cir. 1972), cert. Genied, 410 U.S. 946, 93 S.Ct. 
360 (1973). Under this test, the defe 
A. satisfy the court that the testimony given hy the 
material witness 
B. 
different conclusion; 
Cc. show that the party sceking a new trial was taken by 
surprise when the false testimony was given, and was unable to i 
or did not know of its falsity until after the trial. 
A. Was Zaher's trial testimony false. 
gaher not only made an in-court identification of Franzese, 
but also of Crabbe, Matera and Florio (T. pp. 1449-1452). 
he did not know Potere "personally" (T. p. 1451) and failed to rake 


in-court identification of him. 


trial charging Matteo with a hijacking offcns 
and Matteo agree that he testified trucht 
wertheless afford Zaher a clai 
atteo the statemants or testimony that he cave 


Ve 
or an explanation to Matteo of why he was carpelled t 
E } pelled to 
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The other accamplices testified that they had a number of 
meetings with Franzese at various places, i.e., a meeting at the Kew 
Motor Inn, 80-05 Grand Central Parkway, where Franzese, Parks, Florio 
and Smith were present (T. pp. 126 and 2399); a meeting at the Aqueduct 
Motor Inn after the July 30, 1965 robbery of the County Federal Savings 
and Loan Association; a meeting at the Skyway Motel near Kennedy Airport 
(T. p. 2542) (Smith, Parks and Cordero met with Franzese, Crabbe and 


Matera (T. p. 173)); a meeting at the Flagship Diner (T. p. 2618); 


meetings between Cordero and Franzese at the Tiki Bar (T. pp. 1917-1936); 


Ieetings at Potere's apartment, #5A, at 83-16 Lefferts Boulevard in 


Zaher testified during the trial that he pa 


two bank robberies, the robbery of the Central Queens Savings and Loan 


Association on July 7, 1965, and the robbery of the Jaraica Savings 


Dal LA 


Bank on July 13, 1965. He explained his failure to take part in bank 


robberies subsequent to the meeting of July 21 because he 


Polisi had learned that Zaher had shown a newspaper clipoing ahout one 


of the July robberies to someone. Polisi, fearing disclosvre through a 


/14 é; 
The apartment was leased to one John Valent amd t 
the alias Nicholas Appollo (T. p. 2445). Cordero te 


oO 


Potere, who used 
t 


At on2 or these 
meetings held approximately one week after the robbery of t 

United Savings and Loan Association in Oceanside, New York, on 
Rugust 13, 1965, Franzese reprimanded Cordero for stealing a car 


Ati i : ei titan, aioe Sic ce 
in front of the Kew Motor Inn (T. p. 1877). VPranzese t ld Cor2cro 
that he had an interest in the lowne2 at Kew Motor Inn, nam 
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Zaher's boasting of or explaining his participation in the robbery, 
had ordered Zaher via 

zaher also testified at the trial that soon after the 
July 21st meeting, he checked into the Crossway Motel, where he claimed 
he stayed for about one week, and then took a trip upstate with his wife 
and children to Frontier Land. He said he left on July 29 or 30 and 
returned on August 8, 1965 (T. pp. 1496, 1543). 

At the hearing, Zaher attempted to explain his leaving 
town on July 30th by simply stating that the risk of bank robbery was 
high and that he had decided to continue his criminal career in less 


risky aspects of the business. The court rejects this explanation amd 


finds that the explanation Zaher offered at the trial was closer to 
/16 
the truth. 


Ys ie SARL ak i ie ea AR eal ala ai 
— the Assistant United States Attorney explained to the court, outside 
the hearing of the jury, that Zaher had borrowed $590 fran one B nji 
Shinelli, a shylock, and that when Zaher was unable to repay he showad 
Shinelli a newspaper clipping apparently to indicate a source of in- 
come (T. pp. 1548-49). Shinelli told Polisi saretime after July 21. 
Thereafter in September, Shinelli called Franzese to have the con- 
tract taken off (T. pp. 1642-3). Zaher explained his failure to in- 
plicate Franzese until after he had testified at the Polisi trial as 
due to fear of bodily harm. He said he was told by a guard at West 
Street by the name of Gucci, sometime toward the end of November, 
1965, "Sonny, Mr. Franzese, knows you ar? going against Mr. Polisi. 
That is O, K. But if you go any further, you are Gead." (T.pp. 1701- 
2). He further testified at the trial that he had had Cordero cut 
his wrists with a razor on September 29, 1965, in a faked suicide 
atterpt (T. po. 1545-6), because "I did not want to te stify in tris 
trial or any other trial" (T. p. 1545). 
/16 
In his affidavit (dated September 19, 1975), Zaher points to the 
he made on Octoker 1, 1965, after Parks was arrested, as proof 
he was not in fear of Polisi. He called on Folisi to coll«c! 
tion of roney Polisi od Packs (T. p. €04)°. 4 t 
however, indicates that by that time, the order 
been countermanded, and that Zaher had called on FE 
the agreement to Parks to hail him out (T. pp. 
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At the hearing, Zaher portrayed his accomplices, Parks, 
Smith and Cordero as cunning, careful plotters who persisted, inexorably, 
over a period of almost a year in refining all the details of their 
fabrication. The trial testimony stands firm under the attack. If 
the trial testimony were fabricated, the failure to put Potere at the 
meeting is inexplicable. The failure to identify Potere at the trial as 
one with whom he had done business lends further support to the trial 


testimony. Petitioner's Exhibit 7 in evidence at the hearing, a post- 
eee LD LLL 


card from the North Pole postmarked July 31, 1965, corrobrated Zaher's 
reeset es canenenmsnvnanacintintantnae een 


trial testimony that he left town on July 30th. Zaher's protestation 
es eettinanreenssenssnsnssneneeS NET TT 
of threats made by his accarplices and threats and sugcestions for him 


to cooperate with the government 
testimony 


Smith and Parks were arrested in the e7 


Septerber 30, 1965, outside the Aqueduct Motor Inn (fT. po. 237 end 2557). 


+ 


Gnith was housed at the Nassau County Jail upon his arrest. Parks wa: 


held at the Federal Detention Headquarters at West Street inf anhattan 


A i 


Cordero was arrested the next day on October 1, 1965. He was also held 


ae 
at Vest Street, but did not see Parks until October 3, 1965 (Tr. Dp. | 
} : 
1963-1964). Zaher was not arrested until October 3, 1965. He had pre- i 
viously entered the United States Public Health Service hosp" aL (T. D2 ; 
j 
1565), at Lexington, Kentucky, for about a week vrior to his arrest. ' 


men Zaher was arrested he was an active addict ani had sperienced 


yi 


eo wn ped AC. 
-Ew days en P. 1453) ‘ 


Zaher wes not eaviscl until mer 14 965 at tne 


courthouse that Parks and Cordero had made statements implicating 


Polisi. They all agreed at that tine that they would :.-. implicate 


Franzese (T. p. 1045). In the meantime, and on October 9, 1965, Zaher 


wrote two letters, one of which he indicated that he wished "to make a 
statement concerning my case," and in the second he said, 


I think all [sic] do better if I talk. For instance, 
I know where the arsenal of guns are, when they sneak 
out of the motel, machine gun, two shotguns, one car- 
bine rifle and one M-I rifle and 38, 32, 22 pistols 
(tT. ~.: 1535). 


Zaher was willing to cooperate, and he decidel to do so 
over 9, 1965, voluntarily and free of any influe 


~ a . anc {~ ame my . 
to name Franzese, Crabbe, Matera and Florio was pro 


The truthfulness of Zaher's 
is further cast in doubt through his recounting of ev 
his release from prison. He attempts to account for 
exposing his perjury by describing a vain attempt to 
Franzese's lawyer, soon after he was released in Sep 


says he told Edelbaum that he had committed perjury and 
{17 
summarily dismissed him. 


Zaher's version is supported by an affidavit by Pol lack, 
present lawyer, which states that Edelbaum confixred 
Fdelbaum was not called to testify at the hearing. Hovever 
court notes that at the time that Zaher was supposed 

Edelbaum of his perjury, Fdelbaum took no action even ; 
Franzese had not yet exhausted his appet eee renedy. Franze 
cas2 had been remanded to this court by the Supreme Court, f 
hearing on whether there had heen an illegal search a ori 
Ciordzno v. United States, 394 U.S. 310. 
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Soon after Zaher was rebuffed by Fdelbaum, he visited 
former Assistant United States Attorney Gillen and sought his advice 
about starting a civil action against Life Magazine for breaching a 
promise allegedly made to him during the murder trial in Queens County. 
Zaher did not tell Gillen that he wanted to reveal the machinations 
of his accamplices which had forced him to lie at the trial, or that 
he had seen Mr. Edelbaum concerning the same. Zaher acmits that over 
a period of years he alternately told his wife that thi testinony he 
gave at the trial was a lie, and that it was the truth. Zaher reaffirmed 

h of his tria imony in a telephone conversation w 
/18 
Talia on December 10, 1974. 


for a new trial ba: 


viewed with utmost suspicion, United Sta 


United States v. Persico, supra at 


7 «4 


well satisfied that the testimony given by Zaher 
imony be likely to 


gaher's testimony as he now claims it to be fails toa 


count for Potere's participation in the conspiracy. At the trial, 


at 


credible testimony by accarplices and others pointed urmistaké 
inc 


Potere's participation in the conspiracy. From the 


case i 


The petitioner moved for a 
ero pointing 


to 


mony at f H (H. i= 
Eleanor Cordero was lying (H. p. 12 
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manager of the criminal venture and that Franzese had masterminded the 
entire operation. It was the dissatisfaction of Parks, Smith and 
Cordero that brought about the meeting of July 21, 1965 (T. p. 2372). 
Thereafter, Franzese attempted to remain in the background, directing 
the operation through Fiorito, Crabbe, Matera and Potere. Potere was 
accessibie to Corders, Smith and Parks. It was Potere who supplied the 
apartment on Lefferts Boulevard for periodic meetings with the bank 
robbers; it was Potere who discussed plans for robbing banks (T. pp. 
2377-8) ; it was Potere who cased banks with Parks and Cordero (T. pp. 
2379, 2).It was Potere who partially nade good on Franzese's promis 
to supply bail monev and family support for 

Julius Itkowitz, an attormey who represented 

and advised him that Parks wanted "repaymen 

money, on October 13, 1965. Potere mailed two checks to Itkowitz, one 
for $250, and the other for $1,000 (T. pp. 2696 and 2710). Robert 
Helfand, attorney for Cordero, also called Potere; he advised Potere that 
Cordero asked him to call and say that his wife needed money to live on 
(T. p. 2697). Potere made a payment to Helfand for Cordero's wife 

(Tf. pp. 2785-7,2797).In sum, Zaher's recantation testimony fails to 


Gescribe Potere's role in the conspiracy as it was clearly establisned 


by the trial record. (( oe 
fat 
i 


Evieence that would directly contradict Zaher's claim, 
that the plan to implicate Franzese was hatched after the Polisi trial, 


was offered through Mr. Helfand's testimony; he testified (out of the 


The first time I saw him([Cordero] in Federal Prison in 
New York, which would be in October, 1965. He said he 

wished to cooperate and talk, and he said he would in- 

volve Sonny Franzese. 


He said something about Franzese being involved in the 
disposing of money orders that had been taken in the 
bank robberies (T. p. 2812). 


The court sustained defendant's objection to the testimony 


on the ground that the defendant's cross-examination would not clearly 
challenge the accamplices' version as a recent fabrication. The testi- 
mony, however, would have been admissible had Zaher's testimony, as he 
now claims it to be, been offered at the trial. United States Vv. De la 


Motte, 434 F.2d 289, 293 (2d Cir. 1970), cert. denied, 401 U.S. 921, 91 


MELE, 


S.Ct. 910 (1971); Felice v. Long Island R.R., 426 F.2d 192, 198 (2d Cir. 


1970); 4 J. Wigmore, Evidence §1129 (Chadbourne rev. 1972). 
In United States v. Stofsky, Docket Nos. 74-1860, etc., 


Slip Op. at.523-4 (2d Cir. Nov. 7, 1975), the court said: 


re 


At the threshold it must be recognized that in the interest 
of according finality to a jury's verdict, a motion fora 
new trial based upon previously-undiscovered evidence is 
ordinarily "not favored and should be granted only with 
caution." United States v. Costello, 255 F.2d 876, 879 
(2d Cir.) cert. denied, 357 U.S. 937 (1958) ; United States 
Sposato, 446 F.2d 779 (2d Cir. 1971). Indeed, the stanfard 
' of review governing most instances of newly-discovered ev- 
idence, first enunciated in Berry v. Georgia, 10 Ga. 511, 
527 (1851), and steadfastly adhered to for over a cenuiry, 
is that the new evidence will not entitle the defendant to 
a new trial unless "it would probably produce a different 
verdict." See United States v. Te Sanio, 456 F.2d 644, 
647 (2d Cir.) cert. danied, 406 U.S. $33 (1972); United? 


States v. Polisi, 416 F.24 573, 577 (2d Cir. 1°69); 
Moore's Federal Procedure §33.04(1). 
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If zaher's recantation testimony were placed before the 
jury, and he testified that Parks, Smith and Cordero fabricated their 
testimony implicating Franzese, it would prohably not produce a dif- 


ferent verdict. 


C. Was Franzese surprised by Zaher's testimony at the trial. 

The court finds that Franzese was aware of the contents of 
yaher's letter to Matteo soon after it was smuggled out of the Danbury 
Correctional Institution in May or June of 1966. Therefore, Zaher's 
testimony attacking the credibility Gf the 
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Zaher-direct 


Now, rare you ever robied any banks, Mire 

veher? | | 
A Yos. 

Q “what pnnks and vhen? 
A Queens Central, duly 7th, n@ Janaica Savivcs, 
July 13th. nai 

g oe that 15552 

Correct. 

@ Now, havo you «vor been arrested for these 
robberies? 
A re Yes. 


Did you enter ny pleas to those robberies? 


What did you plerda? 


Guilty. 

Q wnat is your presert stetts in connection 
with those tank robberies? 
A I am ovaiting seeeaniaea: 

Q _I sco. 

Now, do you know the cafencsut scene 

Pranzesa? 
A Yes, 1 Go. 


Q KYould you sdentify his 297 tio Court ard 
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; Zaher—lirect 


jury, uae | 
A Right diate eee next to his counsel. 
TEB COURT: Will you stand, Mr. Franzcce, 
plcese. 
(The defendant John Franzcese then stands 


in the courtrocs.) 


THE WITNESS: Yes. - 
THS COURT: Let the record show that this 
witness pointed out tbe Gefendant John 2rnnzcso. 
BY BP. GILLEN: 
Q Will you tell us, do you know him by any 
other nome? 


A Sonny Freozesa. 


Q And do you know the defencant John liatera? 


Yes, I do. - 


Qs. Will you point him out to the Court aod 


Jury, plesso? 


- ee 


A Yes. ' 
THR COveT: hur. Matcra, will you please 
stand. 
(The cofendant Jobn Hetera then gztood in 


the courtroon.) 


: ? 
THE VITNESS: Yes~ _ 
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vaher-—direct 
THE COURT: Let the record show that the 
witness pointed out the ceferdant Charles Ketera — 
is it Charles Matern? 
TEL FITNESS: Johan sistem 
THS COURT: John Matera. 


BY t che ¢ y § LIEN : a 


Q Do you knos hin by any other rans? 


¥es, Johnny Irish... 
Q po you know the defendant Fillies Crabbe? 
Yes, I doa. 


ce] Will you poiat him oxt to the Court and 


That is Kr. Crabbe, 

(The defendant Willian Devid Crabbe then 
stood in the emirtroon.) 

THE court: Let the reccrd shew the witness | 
pointed out the cefendest — 

KR. CHEERS} Crabbe. : 

TES. count: ‘Yes, wiliinm David Crabbe. 


um GILLI: ee sei 


° * 
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& “Do ‘you rooy him by any other name? 
Red Craube, 
Q Do you koow the a hao Sicholns Potexe? 


Not perconaliy, DO. 
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oo Pee ee : ; _ 
. ae Do you know tke defendant Joseph Florio? 


Tos, I én 
Q : wears -— iii hin ‘nih to the Court end 
jury, please? 
A There he ia. 
(Joseph u. Florio, the defendant, then btcod! 
in the courtroom.) 
TUR CouzT: Let the record show the witness 
pointed out tho defendant Joseph HM. Florio. 
BY HR, GILLS 
Q Do you yoo hia by any other naze? 
Ynitey. 


Q Do you know @ wan by the nans of Arhtony 


Polisi? 
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& wom, I do. ; 


a Do you know a man -_ ‘the name of Salvatore 


polist? - : 
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A Yea, I Go. 


Do you know & man by the nine of Richard 
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os Yes, ‘Jinn Ryan," Fes = 
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Cordero? finn Pade we ae 
A Yes, I do, eg hig a 
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eee Ang there did this neoting take — - a 
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crescent ‘and. Fulton, ‘Beooklyn» 2 
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q . were you 3 introduced | to. hin by anyone} 
- aie. ; il Sey teres s 
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Q° How, how long bave you Known Er. Matera? 


Since May of. "64, ; 
ME. BROWN: Fog | I have the date? -_ 
A, GILLING | d “May of "64s. 


IR. BROW} yt you. Ly 


BY ER. GILLES; oe 3 ie ‘e 
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Q And Mr. crapbe, how, tong have you known b 
Approximately the sz2se tins. ; 
Q Ur, Potere, you told us you didn't know? 


Right. 


Q - how long have you known Hre Florio? 


dete’ = 


I kuiew bin fest * Little longer, maybe a month of 
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gq. A littie more than what give us your best 
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recollection? fe Sahar hese ae TF 
A, . A little longer than May of "64, probably April. 
Sone Ap VITELLO: what was that date? 


THE counts. will you read it, plerse, 


road back the answots. 


“(ahe Eeporter thea repeated the aravore? 


ieee icn NR Hae eee ae 
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Ee Q ; low long have | you known Anthony Polisi? 
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¢ net his around April of °05, 2° Fe; 

Q : Aud & alvatoro? - 
A Excuse ne, t rot Tony — thowht you wore — 
a" his son — TI net Tony in Decenber of °64 and I met 
his sa 


ee When ta °65 did you or hin son? - 
Shes. * 4 


A. I was never intr oaunes to nia but £ got acquainted 
qith him et te bar at the notel, 


g Siieus ‘whoa? aa 
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April, Bay, June. 
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: wr ‘Parks, how long have you knova nin? ~ 


i 4 wont to graamar ‘school with itr, Parks. 
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Ma, eer ad I can't hear. 
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sites At: ng Nae ale 


« 


Cor last | ansvor Was road, d 


Q 4, And | ur saith, how lorg have you I:nown 


Mrs Swith?. 
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h of. *6S, 
And Er. Cordero, how long hove you known 
June of 
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f£29u38 april ef *65, 


Q Naw, did you ever hear of an Aqueduct Kotor 


There is that located? 
114th Street anc Nockavny Boulevard. 
Wao is the prgeprietor or omer of that inn? 
w44 
Now, in ov about July 190th to 2lst of 
1965 did you have occtsion to go to the Aqueduct Motor 
A fea, I did. — | 
| Q 4nd thom did you go there with? 


r. Cordera, 


Ki 
Q And did you moct anyone then you went to 


this Botor Inn? 
A Yoo. 


Q Nog,vhat tine of tho day or evening did you 
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Me, Franecse, Mr. Matera, Ltr, Crabbe, Er, Florio 


second floor? 
‘9, I was at the : ) caza corn to tell 
= 2@ Ganted to ceo ne upstairs, 
Q Whos were you at the ber vith et th 
Aqueduct? 
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wa to fell you to co7-a up? 


Did Ur, Cordero co up with you at that tire? 
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Q Well, how long did he go up, did anyone tell 
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1 | y j 
2 | Q You asked -- do you recall asking Mr. 
‘| 
3 i] to check into it? 
» “9 fe te5F es 
2 & I don't recall. I may have. I don't know.* But 
| 
5 | gave no credence to it. ‘ ‘> c+ 
i} _ = ‘ 
6 ii Q what would it take to make you give cre 
\ 7 { to Such a statement: 
os ! : 
a The fact that if I was convinced that it aid happen, 
Sas : Bue : z < 
9 |) but you forget that this case was develcred not in the <4 
ee * $- 
1] 2 : : ? a4 5 
10 || Sy in investigators but this case was developed against. Pranzes 


11 || By the Grand Jury and there all the testimony was broucht 


} - > ‘ on . * m = : . : 
+3 4 Q I show you Exhibit H, which is a letter of* 


from Mr. 


Did you ask -- 


A Is that one of the letters that was turned over. 


’ ; , 
i a ee *,< = 


Gefendants? : 


20 Q Yes, it is. 


* 


A Then I must have -- I must have received it, 


I believe so because -- ae 


Q 


I must have received it then. 


Q Did you ask Mr. Kelly vhether he. ze ced | , 
a wae ae 


Mr. Parks‘ attorney that he would have dertain violations 


Hoey - direct 


“.° 


letter snether he made any promises? *“<: eer y 


I pave ‘no ‘independent recollection of asking him 


a4 
“8,8 8, 


5 me ed fete: my ‘ o. Sins 


the 
m 


pte ty 


> . + ° yer 
‘ ‘ F s 


5 Pa - é 
Saye Se eee rife a ia 


ra 


~ 
a 


Well, 22 you had -= 


ee 


do -- go ahead.’ 


sa 


Go ahead = 
A remember that at one point, 


was in e hospiti 14 Mr. Kelly cid have a meeting wit 


pea: 


I know he had a meeting with Mr: Itzkowitz, and a chinks 


a ° 
+ sree s, 
with Mr. Helfan, who cimeauiied one of the ‘other defendants. 


and I -- I don't know whether he did have with Parks or si +f 


not and I do have a recollection that he discussed sone oe 
time that they wanted something done about -~ 


with the traffic. ° 


Q Bae it your decision that the sentencing Re 


* 


ts 


of Messrs. Parks ye Zaher would be postponed until até 


they had given testimony in the Mattio 


~ 
3 


ce al 
Counsel, as. Isaid a I had 


eee ie , ; x 
lection of them ever Leotutyine in the Mattio case untit 


such a time as I saw the brief, and it was submitted on 


the testimony, 


: Cae 
It was my decision to recommend to the Bouck ‘and _requ 


the Court to hold up the sentencing of all four def enc 


os 


y 
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Hoey - direct 


* re Pine 


until after the Franzese case was” ‘held. beee 
ae ap Be cae i 
I waited we made that request to suc essive 
Pts tie : i 3 a CES Fes ack MN ES CER ae 4, 


ee 


judges before whom they appeared, and i. believe ‘that™ ee 


2 


finally the ee Of Parks. C Conder; smith’ and Zaher: 


Was- assi 


Court and also to the Probation Officer and to my of fice} 


AetELSS forth that Judge Mi ishler would do the 


ey ee 
in is case. . ; we i Sak acai aa 
Q Is it ane procedure of your attine that. in 


he Poa 


order for an Assistant U.S. Attorney to apply for the. | 
hh 
postponing of a sentencing, he must clear that through ae 


office? ‘ 
: c 
A. Yes, sure. Through me personally, not necessarily, * 


Through Mr. Needy or the Chief of the Criminal Division, 
; 5 m3 a 
yes, vhbeves is in charge of the Criminal Division at “that © 
: - 


tine, it could | be Mr. . Grunewald, who is the’ Deputy chief! 


of the Criminal Division, or my first seuiovase. = 


Q When was the aims time that you asked 


- 
* Pd 


‘Mr. Gillen if he nics made any promises to Parks and zaher? 


MR. GRUNEWALD: Objection to the form of the’ 


question, 


It's the old, "When was the last time you™: 


Ss ~ 


beat your wife?" 


6 1 | 38 i , sociye: | = CYOSs> y* 


e984 


and the: only ‘thing us could do was to highaats Bese y 
r3 $ N pst ; . : >. me 3 a: wt 
i t6 tne Court" s attention; that I ‘couldn’ = 


Bap! "4 | x :: Px p> ee qn ¥- r 4 
eevee os MON SRM Cte aea, cut. eee 2 ea 
@ 7 4 tell her : ay x « ATS 
= 
| 


- 


what the courts was going to ‘do: 


Q. Mr. Hoey, you ‘sce a great deat of es 


Rat oie ee 
=e 


that goes across your desks isn't that true, sir?’* 


- 
4 é e 
2 | A Yes. “ys 3 
- : t ss 3%. pA 
g | Q Over the years, Many, many thousand andy 
‘ 4 ay 2 ‘ 
, | Sands of pieces ‘of correspondence; would that be faird sige 
| a ees et eaves | Se. - ai 
i} oA us esume ‘80. ves ae f “Sp er% 
‘ 10 | . 14 . £ 
| bees: 
Q And vo get them from people in all 
LY Y : My ‘ 
|| life; isn! t that So ae e ie 
1? ; > a xh, 2" . Mer, RS Se 
i { ae ~ te bey : a . a 5 - - 
| i a z ; ‘ * ‘ ee so : ég ‘- 
1 oA MEGS jah Le ge : ee 
eo c cial ae. ; : : Ps 
! Q Some are more literate, some are not, 
14 } ; 
A ‘ = 4 ; Se.) py: 
write them in ink, some write them in pencil, some wite # 
15 


Ps aa 


them on fancy pieces of paper and some on scrap; isn't thats 


Correct’, 


Wete you aware in a broad sense of the 


+ 


¢ 


of the EaneaDaeety ae testimony as against. a ure 


ani otras iw. ates Ege ag 
some Sa in 1965 or "16? ‘a «Pee ect 


Not in 1965. 


"66? 


"66, yes. Pees 


Fe 


In a broad sense, it came te your Htenth 
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AFFIDAVIT IN OPPOSITION 
EXHIBIT 


MEMORANDUM FOR THE FILE 


On Friday, March 11, I visited the Federal Correc- 
tional Institetion at Danbury, Connecticut,with AUSA 
Michael Gillen and Special Agents Bafford and Murphy of 
the FBI. We there interviewed 


JOHN JOSEPH CORDERO 
RICHARD PAUn PARKS 

JAMES JOSEPH SMITH 

CHARLES ZAHER 


Each of these men has pleaded guilty to the crime 
of bank robbery and, with the exception of CORDERO, all 
of them testified acainst ANTHONY POLISI and SALVATORE 
POLISI who are presently awaiting sentence before the 
Hon. Walter Bruchhausen in this district. 


CORDERO, PARKS, SMITH and ZAHER had indicated to 
Mr. Gillen and the agents of the FBI that they desired to 
cooperate with the Government and to testify concerning 
the participation of JOHN "SONNY" FRANZESE in the planning 
and execution of various bank robberies, and also concern- 
ing distribution of the monies received as a result of the 
bank robberies. 


CORDERO and ZAHER would be able to testify as to 
direct contacts with FRANZESE in the planning of the bank 
robberies as well as the distribution of the monies. PARKS 
and SMITH would in a way be able to corroborate the testi- 
mony of the other two through conversations had with two 
other persons, who also would be defendants, immediately 
after a meeting in which FRANZESE discussed proposed 
robberies with CORDERO and ZAHER in a motel in Queens 
County. 


Each of these four requested individual inter- 
views with me and each requested a commitment as to his 
Sentence in return for cooperation. I informed each of 


+ lina ae am nnd we 


AFFIDAVIT IN OPFPPOSLTION 


“hem that I would make no commitment to them,that I 
«as in no position to make any commitment and that the 
only thing that I would do for them would be to bring 
“heir cooperation to the attention of the sentencing 


judge. I further stated that each of them had cooper- aie 
ated and three of them had testified against POLIST ry 
father and son; that this would be brought to the at- i 
tention of the sentencing judge and that if they géa\ 

any further cooperation that this likewise would he “ 
brought to the judge's attention. I stressed that it x 
was the responsibility of the sentencing judge to im- oe 


and that I would not recommend any 


Ssencence 


After the last interview I reaffirmed this to ; He, 
the four men together. Apparently they were satisfied 
PE ¥ y 
i e fact that this would be brought to the judge's 


ion and agreed that they would testify in a Grand 
sroceeding and trial against FRANZESE and others. 


It is anticipated that this matter will be pre- 
sented to the Grand Jury during the week of March 21. 


This information was transmitted to Mr. Hundley 
via telephone on Friday night, March ll. 


JOSEPH P. HOEY 
United States Attorney 


Copy to Mr. Gillen 
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PETITIONER'S EXHIBITS 


- CHRONOLOGY OF EVENTS 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
JOHN FRANZESE, 
‘petitioner, 
-~against- 
UNITED STATES OF AMERICA, 


Respondent. 


CHRONOLOGY OF EVENTS 


The enclosed chronology of events is presented as an aid 
to the Court. It is not presented as an all inclusive summary of 
events but does set forth those events the petitioner feels are 
relevant to and probative of the issues to be decided at this 


hearing. 


July 7, 1965 Robbery 


July 13, 1965 Robbery 


July 14 thru 19, 1965 Smith and Parks go to Puerto Rico’: 


July 19 thru 22, 1975 Meeting at Acqueduct Motel which 18 
the alleged beginning of Franzese in 
volvement in conspiracy 


July 30, 1965 Robbery 


Between August 5 and 7, 1965 Alleged meeting at Potere Apartment 
83-16 Lefferts Boulevard, Queens, NY 


August 13, 1965 Robbery 
August 13, 1965 John Cordero marries Eleanor 
August 30, 1965 Robbery of bank in Chicopee, Mass- 


Septanbec 11 to 14, 1965 Robbery of bank in Denver, Colorado 


September 15, 1965 Robbery of bank in Salt Lake City, | ‘495e 


Utah 
September 27, 1965 j Affidavit in support of arrest filed of 
and warrants authorizing the arrest 


of James Smith, Eleanor Cordero and 
John Cordero for the August 13, 1965 
robbery issued 


— on we m4 


September 30, 1965 James Smith, Eleanor Cordero, John 
Cordero and Richard Parks are arrest 
ed and lodged at the Federal House 
of Detention, West Street 


October 7, 1965 John Cordero testifies in Grand Jury 
Indictment returned charging Richard wv 
Parks, James Smith, John Cordero, 
Charles Zaher, Ann Masseneo, Anthony : 
Polisi and Salvatore Polisi with 
bank robbery 


October 8, 1965 Charles Zaher, Ann Massenec, Anthony 
Polisi and Salvatore Polisi are 
arrested 


October HM, 1965 Four witnesses are arraigned and 
convey inte: to cooperate with 
authorities 


November 1965 Zaher and Cordero create scenario 
of fear by Cordero slashing Zaher’s 
wrist in apparent suicide attempt 


November 


Thomas Zummo arrested by the FBI 
for allegedly making threats against 
John and Eleanor Cordero 


January 


Salvatore and Anthony Polisi are 
tried for bank robbery. Both are 
convicted 


February 7, 1966 Prosecutor authorized dismissal of 
: complaint lodged against Thomas Zumm 


April 12, 1966 John Franzese indicted 


April 1966 thru September 1966 Charles Zaher lodged in Federal 
: Prison Danbury, Connecticut 


Spring 1966 Charles Zaher writes letter 
to Thomas Matteo 


June 1966 Charles Zaher appears at trial of 
Thomas Matteo 


vune 15, 1966 


September 9, 1966 


September 26, 1966 


November 1966 


January 23, 1967 


January 27, 1967 
January 30, 1967 


March 3, 1967 


September 25, 1969 


496a 


Jury convicts ‘thomas Matteo of theft 
from an interptate Shipment 


Zaher first discusses Rupoli death 
With Detective Joe Price Of Queens 
County. Zaher does not mention 
Matteo 


Charles Zaher writes letter to his 
wife Ann 


Franzese through his attorney, Lestey 
Landy, move under Rule 17(c) to de- 
pose Charles E. Zaher 


Charles Zaher testifies in Queens 
County.Grand Jury which indicts 
Franzese and Matteo with two Others, 
for the murder of Ernie Rupcli 

a/k/a The Hawk. Zaher did not men-— 
tion Matteo in his Grand Jury testi- 
mony 


Franzese motion to Gepose Charles 
Zaher is withdrawn by counsel 


Zaher first implicates Matteo in 
Rupoli case during conversation with 


Detective Price 


Defendant Masseneo severed from the 
case 


Anthony Polisi severed from the case 
Trial commences 
Jury returns verdict 


Anthony Polisi conviction reversed 
by Second Circuit Court of Appeals 
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se “of, “arrearance _ filed for “2efendan te “¥APTIO & ‘WEISSBACH _ 
14 65 2"lipe 5 ruchhausen J -~ Defendants FAs aS , MAL rio & WEISS3ACH | and | counsels: 


PFéont, | "Defendan its 5 arraigned | and plea not guilty. “Defendants 0,2. and 


Fs larra by ur “posenk: ranz of te 


+ 


[Defnaants: etien & GOLZALVES as: tenes to 
foe Aid and cace | 28 to them adjourned to “Ln ae ae _ i 3 


3 piaced on General  CaLindar, 


4 


* 


21-65 (Befine Bruchhausen | r - Defendants wEUER &G 


Defenaant “arraicned | and each having been ‘warne. shed, 


Ton ‘is “own behalf e enter 4 a plea ¢ of ‘guilty | “to ¢ ; count ae - ; Defendante 6. 0. By 


1 Sus sentences adjourned to » 4n15-65. a ce _ OR Os 
15-65 | Bc'ore Rayfiel J - Ssfondanse seUien and GOISALVES present a ; 
Orgel = Imposition ¢ of ~ gent aroe 46 cluepen ved On count ay: “nad ronamnt 

—— _o=t ees 


ee 


a via 
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os = ee Sa ae ne eet ss 
pas ee ee 
A 7 . . e 5 a 2 
. . . s * 
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e ry 8 
64CR 440 4960 
— = > OTC ME BOs SE OE EF bf 
a PROCEEDINGS W os! 

_NEUNER and GOl3AIVZS aro placed on probat Aon for a period ‘of 3 “years, a 

pursuant to Sections $010(a) ani $022(b) of Title 18 U.S.cote, Gn motion A a 

pt AEST, U.S.Atior ney Doulass counts 2 — are dismi missed as “to defendante, | 
NEULZR and CO! Salvos, me ey PE Ace 
Jud Hacnent ana Beton of Becta i filed « Cer “tified ocpies delivered te ‘to - 

crfr 4g to defendants 90! Ss ani iCYSALVs3. = 


Before Rosling J _-_ Defendants _and counsels present - Defendants 0, R 
case marked Ready and Passed, ao : ‘ 


_Steno's ainutes of Sentence cated 4-18-65 filea ( NEUNER & GONSALVES JR ) 


bi Before Fayfiel J. Case called Defts and Deft PARKS Atty present. Case 
adjid to 3-21-66 OY A ERC Rees 


Before iayfiel es De fer jants ‘FARKS, [aT 710 ana 1 WEISSBACK present - Deft, # 


[WEISSSACK Without counsel ~ Caso adjourned to 4.7-66 as toalldefts, :."¢ 


{2e: ore Bartels J ~ Defts,— YAYTIO ) & WEISSBACH present and with counsels, <« 
pert, -FAWGS not present ~ Cace adjourned to June 1966 Cees. ys ee 
Hiotice of A pyoarsnce filea for iefendant WEISsBAC: 
Notice of _Appearance Tiled for d ft, MATTIO 


Before Dooling J = Case called - Defts and counsels present, Defendant FARK 


withdraws | his: plea_ of ‘not guilty and aftor ‘beir Ww warned of his” rights by the 
} Court and oh his own behalf enters ‘-= plea or guilty to count Gy = Deft, 


nen 


NS 


fed Journca | to 6- 7 7 — asain Pe 


— ee a anne t e 


a Ne iiaialinidillaiiiias - Fe 
| Before Dooling, | J. - Case called _ Trial ordered & Begun, Trial continued * 


to June 7, 1966 at 10:00 A.M 


IBefore } Dooling J. - Case called - Trial resumed - Trial continued to 
[June 8, 1966. ; 


Before Dooling, J, - Case called - Trial resumed - Defts. Motion to ddsmis: 


~~ 


Counts 1, 2 and 4 on behalf of deft, WEISSBACH - - Motion denied, Defts. 


motion to dismiss counts 1, 2 and 4 on 1 behalf of deft. MAT MATTIO - Motion dea 
Trial _ continued to June e 9, 1966 at 2:00 P.M, 


Before Dooling, J. - Case called - ‘Trial resumed - Trial continued to 
June_19, 1966 at 10:00 A.M, t 


Before Dooling, J. - Case called - Trial re: resumed - Defts, WEISSBACH & MATT? 
motion — for acquittal | - denied; Derts. WEISSBACH & “MATTIO o motion for for “veductir 


of Indictment -— Denied - Trial continued to June 13, 1966 at 9:30 AM. 


ed 


_Before Dooling, J = _ Case called - Trial resumed - Orde: of Sustanance 


Signed - Jury returns @ verdict of wudaty ac to ‘defts. MAT?IA & WEISSBACK 


both on counts 1, 2 and 4 - Defendants MATTIO & WEISSEACH renew motions fo: 


————————— EO 
~ 


pe CLOINS 


Toquittal ord for_a_new trjal_-_Denied ~ De Sfendanta continued on pail 
tnt 3} sentence a Trias cane ludet - Jury Disoe sharged - Sentence adjourned — 
to _7-22- -66 


£6 \ By. Dooling Je- Order of aatenmaie filed. ; oS ine 
ndants and counsel present - 


66 Before. pooling, J: ~ Case caiict pefe 
“sentence adjourned to August_ils 1966 eins 
Before Dooling, 3, - Case called_- Defendants and Oe present-__- 

| Deft. MATTIO is sentenced to 2 years on each of counts t. 2% 4 - Sent~ 

| ences to run concurrently pursuant to Sec. 4208(a)(2) of T- 18, U. (8.6. 

Execution of sentence is stayec until Nov. 14, 1966. Deft. WEISSBACH _ 
is sentenced to ] ear/tiBr’ BEni GaXe on each of counts l, 2 & 4, 

Sentences to run concurrently under Sec. 4208 (a) (2) of T-18, U. if. 

Judgment and Commitments filed as to both defts. Certified copies to , 


| Marshal. (Mattio & Weissbach) _ WP a a =k adlcclocagasie if 


Notice of Appeal _ filed. (MATTIO) : wea. be 


| Statement of Docket entries-an pew i duplicate copy of ‘Notice of Appeal 


wailed to Court_ of “Appeals MATTIO) is Bie eS ee as 


Notice of Appeal } filed (WEISSBACH) 


Sta‘ ement of Docket Entries and duplicate copy of Notice of Appeal 
mailed to Court of Appeals. (WETSSBACH) j eoarnccnand, 
6 Before ‘Dooling, i, = Case called - No answer (MATTIO) 


Stenoy graphers_ transcript dated June 6, 1966, filed. 
‘Stenoggaphers _ transcript dated June § 1966, filed. 


Stenogra hers_ transeri t dated June 9 1966, 
grap Pp atl 


Stenograp?” “5 transcript dared, June eg 1966, 


; ~ Stenographers ‘transeript 4 dated Aug. 1966, filed. 


_ Certified copy_ of. Record on, Appeal generar Lo court ot “ante AES = 


oer Copy ¢ of index _on “appeal reed _ frop_G. of Ag “acknowledging _reserd oP — 
;on appeal filed _ as to ¢ de ft Weis “sbach & ‘MAITIO. 


nn ee So ciesinnanonion 
«6-6/7 "Before Bruchhausen, he “Case ‘called - “Deft. WEISBACH 6 surrenders _ toy 2% 


% 


t 


a iu. =. “Marshal. 


-9- 67 é ‘Certified copy. of caption Fie svete 28 dismissing appa). 
a 


| {4EISSBACH) aes oe ele 


cence a — 


2-14- -67 Certified co copy_ mers Judgnent_ & Connd tmenE. perurned. and ‘filed Ss to deft, 


‘Weissbach, Deft. del. t0_ F,Celes Danbury ._ Conti: <= oe 
lvetter received from ¢ Chambers _| of Judge_ Dooling | dated_ Feb. ‘10, 1967_ pe sd 
d considered as a motion for reduction of sentence, @tC:_ Aled. oo 


ail 


By Dooling, 7. = Order tiled, ORDERED that ymotion is dented for reducti 
by poe ences meter tre matted) =copy matied to deft. _ 


e AGU 
sedeiz Fg . RK 4 
* wn 


PROCTODINGS 


jefore ‘Mishler, Ss Case called - Deft. Parks fe arntvnel hoon AMES 


position _ of ‘sentence is “suspend 


om 5 years on_count_ +. deste’: to run pena with sentences 
inrvosed under 66CR-161, 66CR- 306 and 66CR- 308. On rotion of Asst. U.S. 3 


e 


Att orney G silie n, councs i. £ an are alts issed, 
57 Judgment & ‘order of Probation, filed. 
ie Notice of ‘Motion filed tor bail ae — “Gateiey (6- 28- 5 aes 


| 
—}— 


B-47 Beiore Dooling, J. - Hearing on motion for an order staying ‘the executior 


i 


of a judgment of conviction, etc. Hearing held & concluded. Deft. MATTIO 
to put up unsecure »d personal bond of $10,000. 00 as indicated by the Court 


ol 
| 
. “Unsecured Bond and bond on appeal filed. AO-199 Bail Reform Act.Form #2) 


Bail Reform het Form #2. filed. (Order specifying methods and ‘conditions 


cin cer 7 — “~ see - i amt 


1 “of release. ) MATTIO. Barn a . 


67] Supplemental _ Record on Appeal mailed tc Court of Appeals w 


ae Acknowledgement | received | from Court of Appeals for Supplenental Record 


}_on Anpesi ea 


67 | |Certified copy of Order ‘received from. court of Appeals, a “ftled . Represent: 


having been made to ‘this Court indicating that a hearing could well be ip 


stituted relative to ‘the need of appellant to proceed in the “within appeal 
in forma pauper!’ and to have counsel, purauant to the Criminal Justice Ac 


__jassigned to prosecute the Appeal, IT IS ORDERED THAT the U. S. District 
Court for the Eastern District of New York hold a hearing in these premise 


: = Ips report its findings to thés Court. (THOMAS MATTIC}.. __ Ane 
B-67 Before Mishler, J. - Case_ called - Deft. & counsel present. Criminal hear 


held on whether deft. is eligi ible to continue the assignment of counsel 


: “under the Criminal | Justice Act - Hearing Held - Hearing concluded, Court 
found that the deft. is s eligible under the Criminal Justice ‘Act. -, Court 


will enter an order. (MATTIO) _ 


I o7|_By Mishler, J. - Memorandum filed that 1, Deft.-Appellant is without fume. 


__of property of any kind whatsoever etc. Conclusion: Deft.-Appellant is 


_ financigly_ unable to prosecute the “appeal now pending in in the above —- 


oa dng s. Clerk of tnis court 3 is ae to file this report and transmit ~ 


same to the Clerk of the U. ‘ Court of ‘Appeals £c for | the Second Circuit. 


7 Original of Memo of Judge rsh ler torwarded te U. Si Court t of Appeals — 
as instructed, in connection with appeal now pending by order _dated 
pe Oe 1907, _(MATTIO) 
g-67| By Rayfiel, J. - Order of “discharge fron Probation oS jae, MEUNERD ons 


wey By Ravfiel, ds * Certificate of Vacation “of ' Conviction 1 filed, —(NEUNER) ~ 


4 
‘ 


ws = ad Ay bea uw ba 


PROCCLOINGS 
“gy Rayfiel, J. - Order of Discharge from Probation filed. “(GONSALN ES, JR} 
_ BY Rayfiel, J. - Certificate of Vacation of Conviction filed. (GONSALVES) 


Certified copy of Judgment and copy of Opinion received from Court 
of Appeals affirming the Judg nent of this Court ‘filed, (MATTYO) at 


Petition for Writ of Certiorari to the U.S. Court of Appeals for thi the — e a 
Second i Circuit it is ordered by the Supreme Court of the U.S., petition %, 
is. denied, (as to deft. MATTIO) . 
Before_ Dooling, Je © AS per instructions of Judge Dooling “surrender _ 


adjd, to ‘May 17, 1968 at 10: 00 A.M. (MATTIO) 


—— 


Order to Show Cause filed for new trial or for reduction of sentence _ 


to deft, MATTIO, 


Before Dooling, es . ‘Case “called, “Deft. & his | counsel Mr. Schwarz 


————— os 


present. Hearing on order for new trial or for reduction of sentence. 


Held and conclud ‘Court ‘reserved decision. Govt. to “submit -— 


| [affidavit in satin on or before May 24, 1968. Court rt stayed | the 


T lexecution of sentence for - a period « of two | weeks, _unctil May - si, 1966 


_and deft, ‘continued on same bail at the | time of, arraignment for a period 
of 2 weeks until ?'av 31, 1968, 


Saccas pede & Memo_ of Law ‘filed in. opposition t to defts, 
Se ete motion for a new trial, ete. ees 


Reply memorandum in Support of Motion. for a “New Trial. ‘Filed. 
ps8 Supplemental Affidavit filed. _ 
1-68) Befone Dooling J - Case called - Deft. TROMAS D, 

rederick_ Schwartz present - - Wearing on ‘defts motion soc e. 


begun and adjourned without date. te. Executsey. of sengence js stayed m 
June 28, 1968 ot or/ saat earlier ne acai sheers lta ee 


ZAMER MER filed 
— Rosling J - J - Writs Issued as to_ PARKS - AND \ND ZAMER, 
Writ 3 returned and | filed, "Executed as to “ZAKER. 


Before ‘Dooling, J, - Case called for hearing on_ deft. Mattio m motion a. 
for a new trial. 1, Hearing ordered ' and begun, Deft. Mattio . and — 


Bail continued, ae ee re 
Petition for Writs of Mabeas Corpus Ad T Testificandum For PARKS & and 


‘counsel present, Hearing ¢ continued ro June 14, _ 1968. 


_ Before Dooling, J, - Case _called, Hearing continued, Deft, MATTIO 
and _counsel present. Hearing concluded, Both sides may submit 


“briefs. Decision Reserved, ed 
were ee ee ens | —hF Ci) : 


-* + 


c. 108 


By Dooling, Jr. = 0 Mattio motionto 


_reduce_ sentence, ete, Motion for reduction of sentence | as ‘to defe, 


| se et Mi sites 


MATTIO is denied, (pie mailed) =” a i rer aac 


mg |By Dooling, J. - Heepaadin, (Incorporated findings” of Fact and —— 
wfiled, “Denying deft, MATTIO motion for a new trial, (p/e mailed) 


Before Zavatt, Ch, Case called for ‘surrender of deft. MATTIO. Deft, Sia 
counsel Mr, , Schwarz, present, Deft, surrendered to the U, S. _Marshal, 


Letter from- deft. MATTIO dated June 30, 1968. 
oh areagergee filed. meee SEIN Bear nts 2 i 
BEy Dooling, J. - Order filed denying | deft, | MATTIO motion for re-argument 
of reduction of _sentence etc. yal iS aii 


By Zavatt, Ch, J. - Order filed denying atty, Schis ‘artz, ‘Oral motion 
for deft, MATTIO to be released in the custody of 4u, By Marshal in order. 


to marry one Miss s Smith, (p/c mailed) ae 


from deft. . dated July 25, 1968, tiuatved from iaiiiers of Faas of Judge 
Dooling, and filed, _(considered as an application for reduction of sentence,) 
By Dooling, J. - Order filed denying deft, MATTIO application ‘for a 


mxeduction of sentence, etc, (copy wailed to deft.) 


SS ln, ios a 
Letter dated Oct. ry 85. 1968, from attorney for deft. MATTIO, received f£fen 


Chambers 8 of Ch, Judge Zavatt, filed, 


Stenographers transcript dated June 13, 1968 re ,(Mattio) _ 
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OI tcainett ne arias ata thee - eine ria ete lata statin cts ti = A CAR CC: Be i tl rt EN nt te ct i 
Lh-- EXCERPTS OF TESTIMONY 5048 
Zehber ~- cross 239 


Q , While you wore in civil jail, did you write any 
tetters to anydoly? 
A Eos sir. 
td Didn't you once srite a letter that ves intercepted 
by Mre Fosleys, 40 you moves 
MR. KOSIREYs Whaty 
A A letter intercepted hy Mr. Mosley? : 
ER. MOSIBY: r object to that, your Honor. 
{THE COURT: Coma up bste a minute. 
KR. LYOus “ with draw tha question. 
THE COURT: hate ere 
WR. IYGi: Well, if bs says ‘no." 
FHE COURT: No, no. Coma up here. 
(Discussion off the recor between Mr. Lyon and 
Mr. Mosley at ths bench.) 
THE COURT: Strike 1%. The jury will disregard it. 
It is witbtowm, in any event. 
Q Well, during the tire, sir, between January of "66 


+ and Jims of '66, were you writing letters to anybody? 


A January 1966 te June 1966? 
pe QQ. Yes. | 
+ I telieve I wrote some letters to ti Gillen. I 
daa'’t lnow if it wee around that tine, but I wrote latters to 


bin while I vas in jail from October 8, 1955 util I weg 


seithenieiepementintee oem ent ee 


BEST GOPL_AVAILABLE | 


cee Cl TC 


released. , 
Q Did you write any letters to enybedy else, any 


friends or relatives of yours? 
dust relatives. 


You wrote to reletives? 


Yee 


s 


Were you visited by frienis or relatives? 
Y3s5 sir. 

Q Didn't you ask any of your friends ar relatives to 
try to chsck on whore Mr. Crabbe ves during July of 19652 

A HO, gir. 

Q By the wey, 40 you imov that in thia promise you have 
not to be presocuted by ths Cugens District Attomeys you are 
not promissd that you vill not bs prosecuted for any wurder 
other ian ZBxnsst Rupolo; do you kiew thet? 

A Yes, sir. 

a bnd, in other vords, you's prosiaed not to be prose- 
outed for any crimes comzltted in Queens County; isn't that 
right? 

A Yea, sir, , ae 

Q You are not pramissd not to ba presecuted for rn 
4n Queens County, axcapt you are promised not to be prosecuted 
for the Exrnsat Rupolo wurder; ica't thet right? 


A Yos, sir. 
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8 - NOTICE AND ATTACHED AFFIDAVIT OF exMiaiT 
=a 


JOHN FRANZESE 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


PENGAD » Bayonne, M3. 1 


ote fee: 


UNITED STATES OF AMERICA 
~agatins t- 
JOHN FRANZESE, also known es "Sonny", et al 
Defendant, 


PLEASE TAKE NOTICE, that upon the affidavit of JOHN 
FRANZESE, one of the pen in the above entitled action, duly sworn fo ; 
the : oil A, of September, 1966, and udon the indictment filed herein against 
John Franzese, and uson all the papers and proceedings heretofore had herein 
the undersigned will move this Court pursuant to Rule 17 of the Rules of 
Criminal Piroceedure at the Criminal Botion Part tiereof, to be held at 225 
Johnson hin in the Borough of Brooklyn, City and State of New York on : 
the J 'y of September, 1966 at 10 A.M. in the forenoon of that day, or a 
@s soon thereafter as counsel can be heard for an order dtrecting that the 
deposition of Charles E. Zaher Jr., in that the said Charies E. Zaher d¥. 
. has certain information which might be pertinent to the defense of this action 
and ‘s presently ice by the Federal Government, be taken before 
a notary public. 
Dated: Brooklyn, New York 


Septemberg*®, 1966 - Yours, etc. 
oa LESTER LANDY, ESQ. 


Cee ee . : Allorney for Defendant 
TO: Office & P.O. ADDrcss 
JOSH P. HOEY 186 Remsen St., Bklyn, N. x | 
United States Attorney, Eastern District 
Office & P.O. Address 
aie Johnson Street, Brooklyn, N.Y. 


tte : hi “ig Rye a ia te : 
ONILED $7 TATES DISTRICT COURT a, 
E. ASTERN DISTRICT OF NEW YORK 


* 7 


a ee, 


NITED STATES OF AMERICA 
~cgainst- . mf 


JOIN FRANZESE, also known as "Som", etal 


Defersant, 


Oa aS eae ah ati lee anak ue” Ni Ls: 


STATE OF NEW yop: *) 
COUNTY OF KINGS hs 


JOIN FRANZESE, being duly sworn, deposes and Says: 


That Iam one of the defendants in the above entitled action 


and I make this affidcvit in Support of the instant notion based upon infor - 


ination and belief, 


ZI have read the indictment in the above entitled action and 


Lam informed that three of the defendants, to wit: Richard Paul Parks, 


John Joseph Cordero and James Joseph Smith, have taken a plea in the above 


e€ ned action - one Count in the indictment to cover the ok indictment. 
Iam ‘initia informed and verily 


belteve that the above ment toned three 
Céefendants ere to be state toitnesses in the prosecution of this case, 
On or cbhout January, 


naine of Charles E. Zaher, Jr. 


1966, at a prior trial, a person by the 


» Who was involved ta “ere of a dank, 


to wit: The Central Queens Savings Bank in connection with the action of 


the United States of America v. 


Anthony Polisi and Salvatore Polist, was a 


witness for the brosecution. 


a i 
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¥ 


« 


lam further informed that in the instant action Charles E. iil 
<tkher, Jr., who is presently incarcerated ina government jail or house of 
detention, ts not considered a witness Sor the presecution. I further believe 
that ite said Charles E. Zaher, Jr. has very pertinent information asiies 
my postition as a defendant in this orton. 12 ove bar ticularly my frnocence._ 
Loucver, I carmot errange to speak to hii solthout the consent of the United 
Staies Attorney's office or this Court. _. ; “¢ 

I? is my firm belief that ¢ the Said Charles E. Zaher, Jr. 
hes tizportant infern:ction which is neces Sery for iy Ccfense, without which 
Luili be definitely prejudiced, _- 

In view of the above Trespectfully + agent fiat tits Court 
naire an order directing the Untied Staied Atiorne; 4's office | or the appropriate 
acéncy to ciseicse to me where the said Charles E. Sehen, dr. ts incarcerated 


Pte ose SOP see et 


ond tat I or my legal representative be pern:ttted to take his statement or 


Gcpositon at such place of incarceration Sclely for the purpose of Sraming 
ny defense. | 
KHEREFORE, it ts respectfully requested that an order be 
made directing the United States Attorney's office to disclose the place of 
incarceration of Charles E. Zaher, Jr. and Jurther that an order be made 
Derinitting his deposition or statement to be taken. 


eae 
JOHN FRANZESE ~ 


Sworn to before me this 
39th day of September, 1966. 
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he herein, b —— ss 7 there h _—spersonally. Deponent > 
FOR “wo varwed to be the person mention and d “ey pape 


WOrm ‘vo heBore me, this day of eee DUE Oo aes ee eee ee aioe ees oT 
ab 


A 202 Affiday of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC 


COURT OF APPEALS 
FOR THE SECOND CIKCUII 


UNITED STATES OF AMERICA, Index No 


Plaintiff- Appellee, 


- against - Affidavit of Personal Service 


JOHN FRANZESE, 
Defendant- Appellant. 


STATE OF NEW YORK, COUNTY OF NEW YORK 


I, Reuben A. Shearer being duly sworn 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 


211 West 144th Street. New York. New York 10030 
That on the Bi te 2 day of Ap~A 19%.L at 
225 Cadman Plaza, Brooklyn, New York 


leponent served the anne: a eae upon 

deponent served the xed Appendix-Betet Y. Q 4 TT Pp 
David Trager 

the in this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 


papers as the herein, 


Sworn to before me, this 7 8 hen 


day of oF pe 19 2b 


yi / 
Libithre oe Hn rue 


Reuben Shearer 


BERT T. BRIN 
Ooo cine of New Yor 
3418950 
at ork Coumy 
poe sarch 30, 1977 


rn 
v 


